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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In respondent's view, the questions which are dispositive of 
this case are: 

1. Whether, as a matter of law, the Board is precluded from 
fixing a mail rate which does not meet fully~allocated costs plus 
a reasonable return on investment attributable to the mail service. 

2. Whether, in the absence of an allegation that the mail 
rate here involved results in an inadequate creer? return on 
‘petitioner's operations, the Board's order may be challenged as 
denying petitioner just compensation," 

3. Whether the mail rate fixed is fair and reasonable upon 


the basis of the record and circumstances of this case, 
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- IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 13,817 


PAN AMERICAN WORLD ATRWAYS, INC., Petitioner, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent, 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


The petitioner, Pan American World Airways, Inc., is an air car- 


rier conducting world-wide operations and has four operating. divisions 
(ntantis cilaske: tatin wericen® and Pacific), It here seeks re- 
view of part of a Board order (E-11060, Tr. 101-1055), fixing final 
"service" mail rates to be paid by the Postmaster General (as distinct 
from any additional compensation by way of subsidy which the Board may 
also make) for the transportation of mail in the carrier's Pacific 
Division from April 1, 1955 forward. . : 

The order under review, inter alia, fixes the rate to be paid by 
the Postmaster General for the transportation of mail between San 
Francisco and Seattle/Portland on the one hand, and Tokyo on the other, 


at 6.4) cents per mail ton-mile, the same rate which has been fixed 





for the transportation of mail by Northwest Airlines, Inc., between 
ae . : . » 


Seattle/Portland and Tokyo. - Additionally, the order -provides that 
the compensation to be paid by the Postmaster General to Pan American 
for the carriage of Tokyo mail shall be computed on the basis of the 
"standard mileage” of 5078 miles utilized in computing Northwestts 
similar compensation for the transportation of Tokyo mail, This stand- 
ard mileage represents the distance normally flown by Northwest on its 
"Great Circle" route to the Orient (Seattle-inchorage-Cold Bay-Tokyo) . 
At the time of entry of the order, petitioner had no direct Tokyo rout- 
ing but proceeded to that’ point via various mid-Pacific islands. Its 
most frequently operated routing (San Francisco-Honolulu-Wake Island- 
Tokyo) comprised 6688 anes Petitioner here complains only of the 
so-called "mileage equalization" provision under which its service 
compensation for Tokyo mail is the same as that paid to its competite, 
Northwest, for transportation via a shorter route, and petitioner 
asserts in substance that it is entitled either to a 46.hh cents ton- 
mile rate computed on the basis of its actual mileage flow or to vari- 
ous other adjustaents designed to compensate it for the longer Tokyo 


7 Order No, E5550 January 31, 1956 (op. 250-25), of unprinted 
transcript). 

2/ Subsequent to the Board's decision on appeal here, the peti- 
tioner for the first time was granted authority, effective October l, 
1957, se SE aoe apes EEF aoe oe pe Sie California terminals. 
and Tokyo, thus making possible a shorter routing. Order E-114,8, 

May 3, 1957. ‘Its Pacific Division consisted of routes from Ios Roctes" 
San Francisco, Portland and Seattle to Honolulu and thence to India and 
Australia via various intermediate points. The effect of the Great 
Circle authorization is to permit a shorter routing only from California 
cities, and not from Portland and Seattle. 
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Mail rates are fixed by the Board pursuant to Section 106 of the 
Civil Aeronautics Act (infra, page 28): . That section provides, 
inter alia, that, in fixing "fair and reasonable" mail rates, the 
Board "shall take into consideration, among other factors," the "need* 
of the carrier for mail compensation, which, "together with all other 
revenue of the air carrier,® will enable the carrier to “maintain and 
contime the development of air transportation ** * ." This is the 
"subsidy" provision of the statute, under which mail compensation may 
be provided at levels in excess of just compensation for actual car- 
riage of mail, Prior to 1953, the Board fixed two types of mail 
rates for carriers, depending on their status, generally mown in the 
industry as “need® and "service" ‘rates, The "need" rate embodied a 
subsidy element, and pecarntty was fixed in terms of mileage flown as 
opposed to mail actually transported. The "service" rate, on the 
other hand, represented just compensation for the service of trans- 
porting the mail, and was fixed for economically self-sufficient car- 
riers in terms of a specific rate for each pound (per ton-mile) of 
mail actually carried, Whether "need" or "service," "the rates so 
fixed and determined" by the Board were “paid by the Postmaster Gen- 
eral from appropriations for the transportation of mail by aircraft.” 
(Section )06(a), infra, p.28). ‘Consequently, in fixing "need" veteu 
the Board was not legally required to differentiate between the serv- 
ice and subsidy portions of the rate since the entire sum was paid by 
the Postmaster General, 


SEY a SO @.g-, Delta Air Lines v. | Summerfield, 37 U.S. 7h (195k). 
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_ Reorganization Plan No. 10 of 1953 (infra, p.29) transferred 
from the Postmaster General to the Board the function of paying the 
subsidy element of mail rates, and in effect required the Board to 
fix, for subsidy carriers, two mail rates. The "service" rate is paid 
by the Postmaster General, and is fixed under the standards normally 
applied in fixing public utility rates. The "subsidy" rate is paid 
by the Board, and represents the difference between the dollar amount 
deemed necessary to sustain the over-all operations of the carrier, 
including a reasonable return, and the amount of mail pay provided 
by the Postmaster General. 

Under the statutory scheme in existence prior to 1953 under which 
the Postmaster General paid whatever mail rate the Board fixed, he 
frequently paid a different amount to different carriers for the trans- 
portation of equal quantities of mail between the same points, either 
because of different rates or routings between carriers. Shortly 
after the effective date of Reorganization Plan No, 10, the Postmaster 
General amounced bis intention to use the lowest rate [to him] car- 
rier “when air mail will not be impaired” (Tr. 838). Consequently, 

L/ The Reorganization Plan directs the fixing of such rates with- 
out regard to the "need” provision, i.e., under the rate-making stand- 
ards of § 06 other than the subsidy standard. 

_ &s to non-subsidized carriers, the Postmaster General continues 
to pay, as in the past, the entire mail rate. 

The “final” rate for a subsidized carrier since Re- 
organization Plan No. 10 provides that the carrier shall receive from 
the Board a stated amount for each mile flow within certain prescribed 
mileage limitations, less the amount received from the Postmaster Gen- 
eral as “service™ mail pay. Additionally, a provision is inserted which 
provides that, in the event the total "service" pay exceeds the "need" 
mileage rate, the carrier shall receive the higher service rate and no 


subsidy. See, e.g., Order E-9889, December 30, 1955, fixing final sys- 
tem rates for Pan American. 


<i 





to insure an over-all equitable distribution of mail, to provide maximum 
mail service, and to guard against subsidy-free carriers obtaining the 
bulk of the mail with the Board being required to make up the loss to 
the subsidized carriers in the form of still more subsidy, it became 
necessary to provide uniform rates for the same services insofar. as ‘the 
Post Office Department was concerned, There followed substantial revi- 
sions in the existing rate structures of carey carriers to iaboompiten 
service rate uniformity for like services, 

By Order E-9122 (pp. 87-92 of unprinted transcript), the Board 
fixed, on a temporary basis from April 1, 1995 forward, the same serv- 
ice rate for both Northwest and petitioner for mail between Tokyo and 
San Francisco/Seattle and further provided that the rate should be com- 
puted on the basis of the "standard" Northwest mileage. The temporary 
rate order recited that this action was deemed necessary to insure the 
continued receipt by Pan American of mail which otherwise would be 
shipped by Northwest at a lower cost to the Post Office Department due 
to the more direct Northwest routing, The instant prpceeding before 

ye @.g-, American Airlines Inc, ,et al, Mail Rates, Order 
£-8675, Sept. 30, 1955 Order E-9211, | May 17, 182, onic Order E-928h, 
June 7, 9 1955. 

The petitioner and Northwest Airlines compete for passenger 
and property traffic over their respective routes to Tokyo, and their 
rates for these services are uniform. The petitioner further maintains 
its competitive position by offering a wider variety of schedules, stop- 
over privileges in Honolulu, and other attractions. The two carriers 
are also in a competitive position with respect to mail, over 90% of 
which is military and generally carried in combination with passengers 
and property. Their routes provide the Post Office Department with two’ 
Separate gateways between the West Coast of the United States and Japan, 


Thus, the Department has a choice of routing mail moving to, from or 
beyond Seattle/San Francisco and to, from or beyond Tokyo either through 


a 





the Board was one for the fixing of final service rates for various 
“route segments, including the Tokyo Se 

In the Board? s proceeding, unchallenged as to regularity, oe 
tioner contended, 3 as here, that (1) the rate for Tokyo mail should be 
applied to its ow routing of 6688 miles rather than to the shorter 
routing of 5078 miles of its competitor Northwest; (2) if the stand- 
ard mileage were to be employed, compensating adjustments should be 
made in the mates fixed for the other routes of its Pacific Division; 
and (3) as a minimum, there should be added to the rate the cost of 
transporting mail from San Francisco to Seattle, which cost the Post- 
master General allegedly saved by tendering the mail to Pan American 
at San Francisco rather than transporting it to Seattle for trans- 
portation by Northwest. 

The Board*s examiner found the equalized rate to be beneficial to 
the carrier and the Government, and fair and reasonable, He found 
that, in the absence of rate equalization, petitioner would lose to 
Northwest approximately 90 per cent of the Tokyo mail which it car- 
ries, and that coproxtaately that amount of diversion would have oc- 
curred during the past period had the "equalized" temporary rate not 
Seattle via the Great Circle route of Northwest Airlines or through 
San Francisco via the Central Pacific route of the petitioner. The 
choice of a particular routing by the oaEy is predicated both 
upon service and cost considerations (Tr. 8)3-)). 

8/ Petitioner there also sought, and obtained, service mail 
rates between Los Angeles and Honolulu and San Francisco and Honolulu 
which were "equalized" with those of United Air Iines (Order No. E- 


11060 finalizing E-9608, Tr. 1051-1052). It does not complain of this 
aspect of the Board*s order, 





been in eae He concluded that Pan American is benefited not only 
directly by the revenue involved which otherwise would be lost, but 
also indirectly by having greater flexibility in trans-Pacific opera- 
tions through being able to transport mail = flights required tonmore 
aircraft for maintenance or traffic reasons (Tr. 849), Benefit to the 
Government was found to exist in that (2) the equalized rate affords 
the Postmaster General a greater flexibility in dispatching the mail 
a flexibility, however, for which he had insufficient need to jus- 
tify paying a rate higher than that fixed for Northwest; and (2) the 
equalized rate resulte in reduction of over-all Government costs in 
that the amounts of service mail pay received by Pan American are used 
to reduce the carrierts subsidy, whereas no similar savings result in 
the case of Northwest, a subsidy-free operator. 

The examiner further found that the total return under all of 
the service mail rates for all segments of the Pacific Division 
slightly exceeded the fully-allocated costs of the mail service for 
the Division (Tr. 851) ; and that the equalized rate here involved 
covered 89 per cent of the fully-allocated mail costs attributable to 
the segment in question, Under all of these circumstances, he concluded 
that the rate was just, reasonable, and compensatory (Tr. 852, 872). 
The examiner additionally found that, assuming gue Tokyo rate to be 

nder the equalized rate, Pan Keerican carried 37 per cent 

of the Tokyo mail, and Northwest 63 per cent (Tr. 8h). This approxi- 
mate ratio was estimated to continue for the future under rate equali- 
gation (Tr. 89). If Pan American should lose 90 per cent of its 37 


i berattk the loss to the carrier would be some $2,000,000 annually 
Tr. 8 
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naeampensatory when viewed in isolation, petitioner nonetheless was 
receiving an over-all reasonable return from its entire operations; 
and also that the additional subsidy mail pay provided by the Board 
more than made up any deficiencies in the service mail pay: (Tr. 856). 
The examiner refused to make compensating adjustments on other routes 
of the petitioners Pacific Division, ruling that such action would 
be inconsistent with the fixing of an equalized rate where, as here, 
the unit costs of the aairinion carrier are actually lower than 
those of its competitor and the higher total costs result entirely 
from circuitous mileage not needed by the Postmaster General (Tr. 
863-869). He also declined to fix compensation for the domestic ‘haul. 
from San Francisco to Seattle becanse there was absolutely nothing in 
the record upon which any such compensation could reasonably be based 
(Tr. 869, note 58). ee 

The Board affirmed these essential findings of the examiner, 
elaborating upon them in the light of the exceptions taken (Tr. 10)1- 
1055). | 

As previously noted, the order here involved is for the period 
April 1, 1955 forward, From January 1, 1995 through September 30, 
1956, petitioner's operations for all Divisions were conducted under 
a "final® system rate order which permits readjustments only aeeto 
such temporary "service" rates as were then open, including the in- 
stant one. However, petitioner received in excess of $11,000,000 in 
subsidy pay for the period, Any redetermination upward of the rate 
here in issue will not result in financial benefit to Pan American 


: | eS 








for the period April 1, 1955-September 30, 1956, but rather would re- 
quire only an adjustment of appropriations between the Post Office 
Department and the Board, i.e,, the past subsidy account would be de- 
creased by the amount of the service rate increase, As to the period 
from October 1, 1956 forward, Pan American is in an “open rate” status 

in relation to subsidy, If the Board should ultimately determine that 
Pan American has been a self-sufficient carrier since October 1, 1956, 
its total mail compensation would then be the amounts received under 
the various Plan 10 service rates (again including this one) which 
were not recnened by the Board, Conversely, if the carrier still re- 
quires subsidy, the total mail compensation fixed will include subsidy, 
with a provision that the amount received as "service® mail pay shall 
be offset against such total compensation. 


STATUTES INVOLVED 
The provisions of the Civil Aeronautics Act and Reorganization 
Plan No, 10 principally involved are set forth in Appendix A, infra, 
Pp. 28-29, Other pertinent statutory provisions and regulations 


are cited in their appropriate place in the text, 





SUMMARY OF ARGUMENT 
—. 

A. ‘Notwithstanding a carrierts objections, the Board has the 
authority to fix a mail rate at a‘ level below fully-allocated costs 
plus a full return on the investment attributable to the mail service 
where such a rate will result in greater net revenue to such carrier 7 
and-meets other public interest considerations. Hudson & Manhattan 





Railroad Co, v. United States, 313 U.S. 98 (19h1); Market Street Hail- 
way Co. v. Railroad Commission of California, 32h'T.S. 548 (1945); 
United States v. Jones, 336 U.S. Gil (1949) ;“Passenger Fares and Sur- 
charges, 21) I.C.C. 17h, 230 (1936); ‘The fact that the Government is 
Se ae ee SS eS | 
authority. United States v. Jones, supra. 





B. No showing has been of canbe made that the mail rate here in- 
volved results in an inadequate over-all return to the petitioner, 
either in terms of mail pay or other revenues, for its system-wide 
operations, or the Pacific Division, Im the absence of such a showing, 
petitioner?s constitutional argument as to “confiscation” mst be re- 
jected on the authority of Baltimore & O. BR. R. Co. V. United States, 
345 U.S. 146 (1953). 


Ir 
The factors which the Board took into consideration in fixing 
the mail rate in question, and upon which it made appropriate find- 
ings on the record, render the rate reasonable and lawful, and are as 
follows: (1) the rate is substantially above out-of-pocket costs; 


ore 


(2) a higher rate will divert such a great part of the mail to a com- 


| petitor that the petitioner will fare better financially under the 
rate fixed, with a resulting decrease in total government costs through 
a reduction in subsidy; and (3) the Postmaster General will be afforded 
a greater flexibility in shipping mail -- a flexibility, however, which 
he does not need enough to pay for, 
. aries: the Board was not required, nor would it have been 
proper, in the circumstances to make up the difference between the 
®equalized”: compensation fixed and the compensation the petitioner 
insists upon, by increasing service mail rates on non-competitive 
segments. The problem here arises entirely out of the fact that the 
petitioner travels a longer route than its competitor, and not that 
its unit costs are higher, To make up the difference on non-competi- 
tive segments in such circumstances would be inconsistent with the 
fixing of an *equalized"™ rate for the route in question, 

Finally, the Board did not err in rejecting the petitioner's 

_ request to add to the "equalized" rate an amount equivalent to the 
Postmaster General's cost of moving mail between San Francisco and 
Seattie. The problem of identifying the mail, if any, that might be 
subj as to such an additional payment is obviously complex and there 
is no evidence in the record upon which a fair determination can be 


made, 





x tie The Board Rix a Mail calatin vel ow 

Petitioner's principal contention is that the Board cannot fix 
a service mail rate which fails to cover fully-allocated costs plus 
a full return on allocated investment, We think that the petitioner 
misconceives the law. 3 se , 

A, As this Court held in Railway Express Agency v. Givil Aero- 
nautics Board, __‘U.S. App. D.C. __, 243 F. 2d 422 (€.A.D.C., 1957), 
“[tJhere is no inflexible requirement that rates be calculated on a 





fully-allocated cost basis. Rather, the question involved in any 
particular case is the over-all reasonableness of the rate in terms © 
not only of costs, but other economic and regulatory considerations 

as well, This principle, universally applied in cases of carrier ini- 
tiated ratee also is applicable to those prescribed by regulatory 
agencies over the objections of the carrier, Thus, contrary to peti- 
tioner*s view, rates may be prescribed at levels lower than those 
proposed by a carrier in order to provide increased revenue. In Hudson 
& Manhattan Railroad Co. v. United States, "313 U.S. 98, 99 (1941), the 
Supreme Court, in upholding an Interstate Commerce Commission order 
which denied a requested increase in passenger fares from 6 cents to 

10 cents and ordered an 8-cent rate because it would result in more 
revenue than a 10-cent rate, stated: 


10/ See Railway Express Agency v. Civil Aeronautics Board 


Supra, and cases there citeds also the ous authorities cited in 
the examiner's initial decision (Tr. 852-85)). 





"fhe effect of an increased rate of 10 cents as com- 
pared with one of 8 cents, with respect to resulting 
revenues, was necessarily one of judgment upon evidence 
and the Commission had evidence before it with respect 
to traffic conditions in the area in question and the 
extent of probable diversion of traffic if the fare were 
increased to 10 cents. We conclude that in this rela- 
tion there was evidence to support the Commission's 


| findings and its findings supported its order.” 
This holding also accords with the long-held view of the Interstate 
Commerce Commission (Passenger Fares and Surcharges, 24 I.C.C. 17h, 
230 (1936)) that: 
® x * «x If we become convinced, upon an appro- 
priate record, that the general structure of rates 
or fares already in effect operates to the revenue 


disadvantage of the carriers because of its high level, - 
where as now the carriers are in such great 


especially 
need of additional revenue, we can and must ré ea 
reduction.” 11/ (Underscoring supplied). 
Similerly, in both Market Street Railway Co. v. Railroad Commis- 
sion of California, 32) U.S. 548 (1945), and B, & 0, Rp R. v. United 





States, 345 U.S. 146 (1953), rates which did not cover fully-allocated 
costs were held valid. Despite petitioner's attempt to distinguish 
those cases (Br., pp. 22-25), the fact remains that these lower rates 
were upheld over the protests of the respective companies, and on the 
basis of considerations other than the fully-allocated cost principle 
for which petitioner here contends. With respect to the commission's 
finding in the Market case that a temporary increase in rates had been 
accompanied by a decrease in traffic and a deterioration in pet 


Be 5 ee also, Northwest Carolina Utilities, Inc., h P.U.R. 
(N.S:) 136, 137 (N.C; Util. Come 1942); Los Angeles Ga: 3 Los Angeles Gas & Electric’ 


Corp., P.U.R. 1917 F. 717, 729-30 (Cal. R.C.R., 1917), Cf. ve 


United States, 3); U.S. 25) (1952); Public Service Cé of Montana 
V. Great Northern Utilities Co., 289 U.S. 130 (1933)- 
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the Court said: "Certainly the due process clause of the Constitution 
is not violated when a commission takes into consideration practical 
results to the public of advances which it has allowed in rates* 
(32h U.S. at p. 563) = | 

in B. & 0., supra, the Court stated that a rate below actual cost 
of carriage could be prescribed where there were reasonable grounds for 
so doing. The Court further indicated that a miltitude of factors 
vital to the over-all public welfare properly can be taken into ac- 
count in the rate determination so long as the entire rate systems in 
effect afford a railroad over-all just compensation. The Court there 
pointed out that the decision in Northern Pacific R. Co. v. North 
Dakota, 236 U.S. 585 (1915), relied upon by petitioner here, did not 
constitute a barrier to the fixing of below cost rates. On the con- 
trary, the Court in B, & 0. stated (35 U.S. at p. 149, emphasis 
added) that, in North Dakota, the ground for decision 


“was that the rates were ‘unreasonable? and ‘arbitrary.? 
The Court was careful to point out and emphasize that 


there was nothing in the records of those cases to show 


12/ Although the petitioner attacks the lawfulness of the mail 
.rate in issue on the basis of Constitutional requirements as well 
as the requirements of § 06 of the Act and Reorganization Plan No. 
10, the essential question here is nevertheless the same, i.e., the 
fairness, reasonableness, or justness of the rate. Federal Power Com . 
mission v. Natural Gas Pipeline Co., 315 U.S. 575, 585 (1942). The 
standards of rate-making under Plan 10 (infra, p.29) are by reference 
those of § 06(b) except for the "need® provision, and the standards 
of § 06(b) (infra, p.28), without the "need® provision, are those 
traditionally employed by public utility agencies. Transcontinental 
& Western Air, Inc. v. Civil Aeronautics Board, 336 7.5. 601 (1919); 
American Airlines, Inc., et al., Mail Rates, infra, note 1h. 











that there were treasonablet grounds on which to jus 

-Tmposing non-compensatory. rates_on the railroads.® ay, 
4s we show in point Il, infra, there were "reasonable grounds* for the 
Board*s action in this case. 

Neither are these principles rendered inapplicable to a mail rate 
because the Govermment is the shipper and because there is a duty to 
carry mail, True, a carrier is entitled to just compensation for the 
transportation of the mail (just as in the case of any other traffic), 
but acceptance of this fact does not lead to the conclusion which 
petitioner seeks to establish, ie = that just compensation inevitably 
means a rate fixed solely on the basis of cost of service. On the con- 
trary, other considerations may be taken into account in the mail rate 
field just as in any other rate situation. In United States v. Jones, 
336 U.S. 641. (1949), the contention was that a mail carrier had been 
denied just compensation for the transportation of mail in circum- 
stances where there was a mandatory duty to transport and where, as 
here, the agency was required to fix "fair and reasonable rates” for 
such transportation. The rate fixed by the Interstate Commerce Commis- 
sion was a class rate (i.g., one applicable to all carriers of a given 
category), and the lower courts on three separate occasions had held 


13/ Other than for North Dakota, the only case relied upon by the 


petitioner is the recent decision by ¢ by the Interstate Commerce Commis- 
Sion in United States v. Great Northern Railway (pet. br<, pe 21). 

That case is not at all in point, There was no issue of reasonableness 
as to the higher Alaskan rates; rather the issues were discrimination, 
preference and prejudice, and the quote appearing on pp. 21-22 of the 
petitionerts brief relates entirely to those types of issues. Moreover, 
the Commission stated that, "The element of competition which caused the 
establishemt of export-import rates to Hawaii and the Far East is not 
present on Alaskan traffic." (Mimeo. rep., p. 11). 
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the rate to be too low in relation to the claimant (336 U.S. at pp. 


645, 646). The contention there, as here, was that the rates "do not 
afford just compensation under the Fifth Amendment on the ground that 
they do not provide for payment of the cost of the service rendered 
plus a reasonable return upon invested capital allocated to that serv- 
ice® (336 U.S. at p. 6)6). The Commission had taken into account many 
other factors such as comparisons with freight rates, compensation re- 
ceived from other services in passenger~train cars, and the mail rates 
received by other carriers for like services, The Supreme Court up- 
held the rate, pointing out, inter alia, that the Commission could "con- 
Sider rates paid to other carriers or their effects" (336 U.S. at p. 
664). Again, petitioner's attempt to distinguish this case (Br., pp. 
23-;) cannot obscure the effect of the Court*s holding. 

Further, in this comnection, attention is directed to the provi- 
Sions of §§ )06(b) and 16(a), (infra, pp. 28-29) which permit the Board 
to fix class mail rates, either as to carriers or classes of service. 
As stated in TWA v. Civil Aeronautics Board, 336 U.S. 601, 606-607: 

"It is plain that the uniform rate for the class 
is an important regulatory device. For § 2(d) of 
the Act looks to the sound development of an air 
transportation system through competition. A uni- 
form rate forces carriers within a given class to 
compete in securing revenue and in reducing or con- 
trolling costs.* 
Under petitioner's contention, this result seldom could be achieved, 


and class rates for the most part would be required to be established 





at the level necessary to fully compensate the highest cost carrier 
of the class. | 

In sum, factors other than "cost of service" may be taken into 
account in fixing mail rates, and a rate may be prescribed which is 
less than a fully~allocated one even where there is no supplemental 
payment from other sources for the carriage involved. A fortiori, 
such a rate can be fixed where, as here, the carrier has received, 
and claims a right to continue to receive, supplemental mail pay. 

B. Petitioner also contends that the rate denies it "just 
compensation” in the constitutional sense (Br. 10-25). But the 
B, & 0. case, supra, requires rejection of this contention. For 
there the Supreme Court, in addition to holding that an individual 
rate may be fixed at a level below the so-called "cost of service," 
further held that a particular rate cannot be challenged as "con- 
fiscatory" unless the carrier's rates as a whole do not "afford" 


"—Ih7 The Board has followed a policy of establishing service mail 
rates on a class basis to bring about uniform payments for substan- 
et al., Mail Rates 


tially like services, American Airlines, Inc. 

Orders No. £-8678, September 30, 195h, B-92ll, May 17, 1955, E920), 
June 7, 19553 mages Airlines, Inc., et al., Mail Rates, Orders 

No. E-9567, September 1955, E-9630, October 7, 19 There, as 
here, the recognition of mileage circuity was made to depend on whether 
the Postmaster General could or could not get along without the serv- 
ices of a carrier with a longer routing and still fulfill his obliga- 
tions with respect to rendering efficient mail service to the public. 
The principle of establishing uniform rates for substantially like serv- 
ices is common in all forms of transportation and mileage differences 
are frequently disregarded in order to accomplish this. Baltimore & 


0. R. aS United States Illinois Commerce Sa Vv. United 
States v.8. ue h, 186 9a) & Mt ee United States, 272 
TSB, 660 tes v. ois Cen 

oer 





66, (1926) 3 United States Central R. Co., 263 
U.S. S15, a8 (192k) 5 fae ecm tea a Construction Corp. 
Atchison T. & S. F, o 906; De How, 1948) 3 
Inland Eapire Shippers League, $9 1.6.0, 321, 31a (1526). 
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it "just compensation for their [its] over-all services to the public 
2% *%#* (345 U.S. at 150) = Petitioner makes no claim or showing 
that its rates "as a whole" do not adequately compensate it for its 
"over-all services to the public,” either in terms of mail pay or its 
total rosaries on an over-all system or on a division basis. 

The San Francisco/Seattle/Portland-Tokyo route is only one segment 
of the petitionerts Pacific division, which in turn is but one of four 
divisions comprising its entire operations in air transportation. Mail 
is but one of three services furnished, the other two being passenger 
and property services. From the standpoint of service mail pay alone 
the rate here in issue covers, for the Tokyo segment, 89 per cent of 
the fully-allocated cost attributable to the Tokyo mail. As to the 
Pacific Division, the aggregate service mail rates more than cover the 
fally-allocated cost of the entire Pacific mail service, and contribute 
a small amomt of return on investment attributed to the mail service. 
During the period April 1, 1955 through September 30, 1956, the peti- 
tioner received more than 11 million dollars in subsidy mail pay for 
its entire operations, which is approximately 12 times the difference 
between the rate here on appeal and the rate ‘the petitioner claims, 
This 11 million dollars in subsidy was designed to ‘supplement service 
mail pay to the end that the carrier should receive a fair return for 
its operations as to all services, including persons and property. 
ey oceans on this point obviously is consistent 
with, not required by, the "end result® test. See Federal Power 
Commission v. Hope Natural Gas Co., 320 U.S. 591, 602 (19kk), wherein 


the Court pointed out % "is not the theory but the impact of 
the rate order which counts," 











Petitioner cannot claim the contrary. Under any view and on any basis 

* of computation, it has received just Soupensation: ani more™ tonite 
mail services during this period. 

& Further, as previously pointed eae any redetermination of the rate 

a in issue for that 18-month past period would not benefit petitioner in 
terms of additional income but rather would require only adjustments in 
appropriations between the Board and the Post Office cae Peti- 

, tioner concedes as much (Br. speh0). In short, as to this past ‘periods 

there is no "impact® at all, and no basis for a claim of error, Federal 

Power Commission v. Hope Natural Gas Lo. 320 U.S. 591, 602 (194k). It 

is true that petitioner is on an open ‘rate for the period October 1, 1956 

forward and that if the Board should ultimately determine that petitioner 

has been self-sufficient from October 1,1956,its mail pay will then be 

the total of the various Plan 10 service newer However, Se 

asserts (Br.,pp. 6 940) that it is not a self-sufficient carrier, and that 

continuing subsidy is required. Petitioner's challenge for the period 

é October 1,1956 forward tims rests merely on speculative favect. etitatte 

< far short of a demonstration of inadequate return even as to mail pay alone. 

Moreover, if it be assumed that petitioner will receive no subsidy, 





there still is no claim, or any basis for a claim, that its over-all posi- 
> tion will be unduly affected by the order here involved, Indeed, any de- 

termination by the Board that the petitioner is financially self-suffi- 
aa cient necessarily will constitute a finding that petitionert 8 operations, 
K viewed in their entirety and including service mail pay, are yielding an 
| over-all fair return. In these circumstances, petitioner has made no 
showing that the Board's order is confiscatory within the principles leid 
down in B, & 0., supra. 
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It. The Board Froperly Equalized Petitioner's Rate 


A. The Board correctly held that rate alization 
is ci oth to ioner e ern= 
ment 


The determination that petitioner's Tokyo rate should be equalized 
with that of Northwest's rests upon evidence and findings (supra, pp.6-8, 
296 - 311; Tr. 571-577) that, in the absence of rate equalization, peti- 
tioner would lose 90% of its Tokyo mail to Northwest with a consequent 
$2,000,000 anmal mail revenue loss, and that the carrier's net revenue 
position accordingly is benefited by equalization in that the out-of- 
pocket costs are less than 1% of the total costs of the service; that 
the equalized rate contributes 89 per cent of the fully-allocated 
costs of the mail ote attributable to the Tokyo route and that 
the total service rates for the Pacific Division exceed the fully- 
allocated costs for the entire Pacific Division; that the Government 
benefits by subsidy saved through application of service rate reveme 
to subsidy need and by greater flexibility in the mail service; and 
that the petitioner in any event will receive a fair return on invest- 
ment in its entire operation. 

Clearly, this was an appropriate case for establishing a so- 
called "below cost" rate. On its face, the Board’s order plainly is 
proper. The rate is "reasonably related to the costs" (Rail ress 
Agency v. Civil Aeronantics Board, sapra),and it contributes reveme 
to the petitioner which otherwise would not be obtained (Hudson & 
Manhattan Railroad Co. v. United States, 313 U.S. 98 (191); Market 


Street Railway Co. v. Railroad Commission of California, 32) U.S. 58 
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(1945)). In sum, there are set forth abundant "reasonable grounds 
‘% % % which justify imposing" the rate on petitioner (B. & CR. Co. 
v. United States, 3h5 U.S. 1:6, 149 (1953)). 

Petitioner challenges a number of the Board's findings as 
lacking evidentiary support. Primarily, it attacks the finding that 
petitioner would fare better financially with an equalized rate. It 
contends that the Post Office Department would use its services on a 
non-equalized basis, and that the Department's actual use of ‘its 
services establishes this Senter: 

The short answer is that the Department unequivocally stated that 
it would not use the circuitous mileage, except for a de minimis amount 
of mail, if it were required to pay for it (Tr. 567-8, 85). The 
assertion that space occupied by mail could more profitably have been 
utilized for other traffic, with a greater net income to the carrier, 
is sheer speculation. It is not established by the breakdown in the 


We no e contention that the actual tender of mail with 
knowledge that a higher rate might ultimately be required demonstrates 
that cost to the Post Office Department is not a controlling factor. 

We suggest that the Department realized the reasonableness and propriety 
of the Board's order, and that it did not consider any real risk to be 
involved. , 


The suggestion that Northwest did not have the capacity to trans- 
port the bulk of the Tokyo mail during the period April-December 1955 
(Br. pp. 29-30) is contrary to the examiner's finding that it could 
have carried "almost all of the mail volume transported by Pan American 
during those months." (Tr. 859-863, at p. 863), a finding which is 
supported by the record (Tr. 571-577, 737). Further, it relates to the 
period in which Pan American could not benefit from a reversal of the 
Board*s order. There is no question raised by petitioner of Northwest's 
present capacity to transport mail, and indeed petitioner contended 
before the Board that Northwest would take over practically all tne 
mail even with rate equalization (Tr. 105). 
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record of load factors on Tokyo flights for a representative period 
of time (Tr. 709-729). Further, the record contains a lengthy cross- 
examination of petitioner's witness with respect to every flight where 


there was any suggestion that it was made primarily for the benefit 
17 
of the eS where the mail resulted in off-loading other traffic 


(Tr. 296-311). The evidence utterly refutes any such suggestion and, 
on the contrary, confirms the fact that mail was very profitable fill- 
in traffic on flights that would have been operated in any event, with 
available capacity remaining unfilled, It was on the basis of such 
evidence that the examiner and the Board found, for example, that 


" x x * mileage equalization also results in substantial 
indirect benefits to the carrier by supporting and aiding 
in the flexibility of its trans-Pacific operations. Thus, 
Pan American has been able to derive some service mail 
revemes by carrying mail on flights necessary to position 
aircraft for maintenance or traffic reasons. Revemes 
from section flights carrying large passenger loads have 
been further bolstered by payments for mail carriage over 
such flights." (Tr. 89). 


We submit that the matters upon which the petitioner relies have 
1 
no probative force. The showing that reverme yields from passenger 


17/7 A witness for the Post Office testified (Tr. 371): 


"I don't recall any instance where our field people have 
gone to a carrier and asked them specifically to put on an 
airplane solely for the mail with the exception that we did 
exert some pressure. on Northwest during this last holiday 
season to put on extra sections out of Seattle. These are the 
only two instances /both instances involved Northwest/ I know 
where we have gone the carrier and specifically ed him 
to put on extra trips solely for the mail." 


18/ Although as we have shown above the findings of the examiner 
and the Board as to the net revemme effect rest on spbstantial evi- 
dence, we submit that the petitioner's statement on page 35 of its 
brief that the "Government had the burden of establishing" this is 
erroneous. United States v. Jones, supra, pp. 66-5; Federal Power 
Commission v. atural Gas Co., 320 U.S. 591, 602 CIShL); Public 
Service ae Montana v. Great Northern Utilities Co., 289 
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and property traffic exceed the mail rate (Pet. brs, Pe 35) ignores 
the fact that these are gross reverme yields ~- not net profits. 
Indeed, if these higher yields are as meaningful as petitioner appar- 
ently suggests, it.is difficult to understand why it would be satisfied 
with a mail rate which is only about 13% higher than the rate here on 
appeal. The fact of the matter is that petitioner's estimated out-of- 
pocket costs for traneporting the mail are some $31,000 anmally, 
whereas its additional income from the equalized rate amounts to 
$2,00Q,000 anmally, almost all of which is additional net revemme 
Zh 
which would be lost to petitioner in the absence of rate Ree! 
There was no basis on which the Board (or the Court here) could find 
that this $2,000,000 would be replaced through profits derived from 
cargo and passenger traffic carried in lieu of mail, or for that matter 
20 
than any such additional traffic would have been carried at all. 
Further, there is no merit to petitioner*s contention that benefit 
to the Government is not an appropriate factor to take into account in 
Petitioner’s assertions based on load factors, etc., are mis- 
leading. It states that during 1955 it was operating at a percentage 
of capacity "which clearly indicates that traffic was being turned 
away" (Br., pe 35). Petitioner bases this on the fact that it had an 
83.7% "occupancy factor," and that a Board examiner 5 years earlier 
stated.in a totally unrelated case that a 70% load factor "represents 
a point at which traffic mst be turned away on given flights." But 
there the examiner was talking only about passenger load-factors, 


whereas petitioner is talking about an over-all load-factor for its 
ie of which 22% was admittedly mail (Pet. br., pp. 5-6)._ 


Furthermore, petitioner? s contention goes only to the year 
1955,7% en it admits that umsual conditions prevailed. It makes no 
claims beyond: that period. As previously noted, petitioner's conten- 
tions for 1955 relate merely to inter-govermmental bookkeeping natters, 
since petitioner's financial position cannot be changed by a change in 
rate. 








fixing a mail rate. The Post Office Department is a shipper of mail, 
and shippers’ interests traditionally are considered in rate deter- 
minations. (Note 1, sopra). Furthermore, it certainly cannot be 
said that the Government cannot prescribe rates which, by insuring 
greater income to the carrier, reduce subsidy. 


B. 





fhe Board, in accordance with its previous decisions (Tr. 10)6- 
1049), approved the Examiner's conclusion that any compensating adjust- 
ments for the "equalized" rate on other segments of the Pacific Division 
would be improper, since the issue arises solely because petitioner has 
a longer hanl than its competitor, and not becamse of higher mail ton- 
mile costs (Tr., p. 1049). Petitioner does not deny that its unit 
costs are actually lower than those of its competitor. We submit that 
to compensate petitioner on other segments would be entirely inconsistent 
with the fixing of the "equalized" rate. It would either destroy the 
effectiveness of such rate if the Postmaster General refused to use 
petitioner's services over the San Francisco/Seattle/Portland-Tokyo 
segment, or it would, as a practical matter, deny the Postmaster General 
his choice of shipping by the lowest—cost carrier. 

Farther, the Board did not err in overruling the petitioner's 
exception to the Examiner's ruling refusing to add to the "equalized" 
rate an amount equivalent to the Postmaster General's cost of moving 
mail between San Francisco and Seattle. As the Board stated (Tr. 1050- 
51): | 3 
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m x x * In the first place the measure of any savings 
to the Department on the domestic hanl would not be the 
San Francisco-Seattle rate, except on mail originating or 
terminating in San Francisco or mail that mst move through 
San Francisco going to or from Seattle. The measure on 
all other mail would be the difference in. cost of moving 
mail*between domestic point of origin (or destination) and 
San Francisco as opposed to Seattle. In the second place, 
there is nothing in the record to enable us to determine 
what mail, if any, should be assessed with this charge 
or what the cost would be for any particular portion of 
PAA's total volume. On brief to the Board PAA has argued 
that the problem can be handled by a simple forma that 
the. Post Office could devise. Whether this is so, we 
camnot say on the record before us since it contains 
absolutely nothing on this question." 


Thus, the problem is of great complexity. There is nothing in 
the record upon which such a "simple forma” could be based or upon 
which such additional compensation could fairly be fixed by a responsible 
regulatory body. Indeed, this matter may be so inextricably 


In answer to the question as to how one would identify which 
of the total mail carried by the petitioner was subject to transporta- 
tion between San Francisco and Seattle, the chief witness for the peti- 
tioner replied as follows (Tr. 31-342): 


"Well, it might be difficult to get a precise mmber. The 
Post Office might be able to help you on that. There is a.con- 
siderable amount of mail which is moved by domestic carrier 
from San Francisco to Seattle for shipment on Northwest because 
that is a-more expeditious routing and, at the present time, 
that is costing the Post Office Department more than if it were 
shipped on Pan American at the equalized rate. But, the extent 
of it as to extent of volume, we just don't have figures on that." 


2 On the matter of population statistics as a barometer of mail 
adi tion, the answer of a witness for the Post Office Department which 
the petitioner quotes in a footnote on page 3 of its brief can better 
be appreciated in the context of what he was testifying about and what 
the petitioner was attempting to establish. The witness was sponsoring 
an exhibit (Tr. 567-8) showing that mail distribution was, and would. be, 
influenced by rate equalization -~ that under an "equalized" rate, peti- 
tioner could expect to contime receiving one-third of the San Francisco/ 
Seattle/Portland-Tokyo mail, but that absent such equalization, the peti- 
tioner would lose. about 90% of that one-third share. Petitioner, on the 


oS 


Soe 


intertwined with the principal problem of rate equalization and any 
attempt to make allowance for it would seriously threaten the effec- 
tiveness of the equalized rate. If and when petitioner can make an 

sdequate evidentiary record on the matter, it can then, of course, 


institute a proceeding for a rate adjustment. 


(footnote combamued) 

other hand, theorized that rate equalization had nothing to do with 

mail distribution but followed population statistics which showed that 
the petitioner would carry only about one-sixth instead of one-third 

_ of the total mail. The answer was therefore a refutation of peti- 
tioner*s claim based. on population figures and was not related to the 
matter of compensation for the movement of mail merely from San Francisco 
to Seattle, 


lest the petitioner*s statement (Br., pe 3) that the Post 
oreice did not "honor" its request for certain data be interpreted as 
an unwillingness to cooperate, it should be noted that a witness for 
the Department gave the following reason for not furnishing the data 
at that time (tr. PP. 373~37h)s 


"Those figures are on record but we have not been able to 
actually secure them, As you may know, effective October ist, 
an entirely new system of accounting was set up for domestic 

i and that involved a decentralization of our accounting 

we have been promised that we can get such figures as 

those, they haven’t reached the point yet where we can actually 
secure them," 


There is no way of knowing whether such deta would have served as an 
adequate basis for a fair determination of a precise amount of addi- 
tional compensation. At no time, either before or after the Board's 
decision, did petitioner request that the proceeding be reopened for 
the introduction of evidence on this matter. 
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| CONCLUSION 
The order of the Board should be affirmed, 
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APPENDIX A 
The pertinent provisions of the Civil Aeronautics Act of 1938, 
52 Stat. 973, as amended (9 U.S.C. 01 et seq.) are as follows: 
RATES FOR TR'NSPORTATION OF MAIL 
Authority to Fix Rates 


Sec. 406 [h9 U.S.C. 486] (a) The Authority [Board] is em- 
powered and directed, upon its own initiative or upon petition 
of the Postmaster General or an air carrier, (1) to fix and 
determine from time to time, after notice and hearing, the fair 
and reasonable rates of compensation for the transportation 
of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith * * * , by each holder of 
a certificate authorizing the transportation of mail by air- 
craft, and to make such rates effective from such date as it 
shal? determine to be proper; (2) to prescribe the method or 
methods, by aircraft-mile, pound-mile, weight, space, or any 
combination thereof, or otherwise, for ascertaining such rates 
of compensation for each air carrier or class of air carriers; 
and (3) to publish the same; and the rates so fixed and deter- 
mined shall be paid by the Postmaster General from appropria- 
tions for the transportation of mail by aircraft. 


, Rate-Making Elements 


(b) In fixing and determining fair and reasonable rates 
of compensation under this section, the Authority [Board], 
considering the conditions peculiar to transportation by air- 
craft and to the particular air carrier or class of air car- 
riers, may fix different rates for different air carriers or 
classes of air carriers, and different classes of service. In 
determining the rate in each case, the Authority [Board] shall 
take into consideration, among other factors, the condition 
that such air carriers may hold and operate under certificates 
authorizing the carriage of mail only by providing necessary 
and adequate facilities and service for the transportation of 
mail; such standards respecting the character and quality of 
Service to be rendered by air carriers as may be prescribed by 
or pursuant to law; and the need of each such air carrier for 
compensation for the transportation of mail sufficient to insure 
the performance of such service, and, together with all other 
revenue of the air carrier, to enable such air carrier under 
honest, economical, and efficient management, to maintain and 
continue the development of air transportation to the extent and 
of the character and quality required for the cormerce of the 
United States, the Postal Service, and the national defense. 
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CLASSIFICATION AND EXEMPTION OF CARRIERS 
Classification 


Sec. 16 {h9 U.S.C. 496] (a). The Authority [Board] may 
from time to time establish such just and reasonable classifi- 
cations or groups of air carriers for the purposes of this title 
as the nature of the services performed by such air carriers 
shall require; and such just and reasonable rules, and regula- 
tions, pursuant to and consistent with the provisions of this 
title, to be observed by each such class or group, as the Au- 
thority [Board] finds necessary in the public interest. 


* * % % * 
JUDICIAL REVIEW OF AUTHORITY'S ORDERS 
| ‘Findings of Fact by Authority Conclusive — 


Sec. 1006 [9 U.S.C. 646] (e) The findings of facts by the 
Authority [Board], if supported by substantial evidence, shall 
be conclusive. * * * 


The pertinent provisions of Reorganization Plan No, 10 of 1953 
(67 Stat. 6) are as follows: 
PAYMENTS 10 ATR CARRTERS 


Section 1, Transfer of functions.--There are hereby 
transferred to the Civil Aeronautics Board (hereinafter re- 
ferred to as the "Board") the functions of the Postmaster 
General with respect to paying to each air carrier so much 
of the compensation fixed and determined by the Board under 
section 06 of the Civil Aeronautics Act of 1938 (52 Stat. 
998, as amended, 9 U.S.C. 486), as is in excess of the amount 
payable to such air carrier, under honest, economical, and 
efficient management, for the transportation of mail by air- 
craft, the facilities used and useful therefor, and the serv- 
ices comected therewith at fair and reasonable rates fixed 
and determined by the Board in accordance with that section 
without regard to the following provision of subsection (b) 
thereof: “the need of each such air carrier for compensation 
for the transportation of mail sufficient to insure the per- 
formance of such service, and, together with all other revenue 
of the air carrier, to enable such air carrier under honest, 
economical, and efficient management, to maintain and continue 
the development of air transportation to the extent and of the 
character and quality required for the commerce of the United 
States, the postal service, and the national defense.” 
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Statement of Questions Presented 


These questions arise in connection with the establish- 
ment by the Civil Aeronautics Board, under Section 406 of 
the Civil: Aeronautics Act of 1938 and Reorganization Plan 
No. 10 of 1953, of ‘‘compensatory’’ rates for mail service 
which an air carrier is compelled to perform for the 
United States Government: 


(1) Can the Government lawfully require an air car- 
rier to transport United States mail at rates which fail 
to meet the carrier’s cost and provide no return on 
investment? 


(2) If the Post Office Department desires that such a 
below-cost rate be established over a given route sector to 
*‘equalize’’? with the rate of a competitive carrier 
permitted by the Government to operate a shorter mileage, 
is not the Government required to compensate for this 
deficiency by correspondingly increased rates on other 
route sectors, so that the air carrier can meet its costs 
and earn a reasonable return on investment for the total 
mail service which it is compelled to provide? 


(3) In any event is not an air carrier which has been 
compelled to carry U.S. mail at a below-cost ‘‘equalized’’ 
rate entitled to be paid as much as it would have cost the 
Government to have the mail carried by the least expen- 
sive competitive routing? 
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Jurisdictional Statement 


Petitioner, Pan American World Airways, Inc. (some- 
times hereinafter referred to as ‘‘Pan American’’) seeks 
review of Order No. E-11060 of the Civil Aeronautics 
Board (sometimes hereinafter referred to as ‘‘the 
Board’’) establishing final rates of service mail pay for 
the transportation of mail by aircraft by Pan American’s 
Pacific Division, effective from April 1, 1955 and con- 
tinuing into the future (Tr. 1054-55). Said order was 
entered on February 26, 1957 in a proceeding which the 
Board designated the Pacific Service Mail Rate case and 
was assigned Docket No. 6630, e¢ al. 

Jurisdiction of this Court is invoked under Section 1006 
of the Civil Aeronautics Act, 49 U.S.C., Section 646, and 
Section 10 of the Administrative Procedure Act, 5 U.S.C, 
Section 1009. 





Statement of the Case 


1. Pan American is a corporation, organized and 
existing under the laws of the State of New York, whose 
principal business is that of an air carrier engaged in 
performing transportation by air of persons, property 
and mail under certificates of public convenience and 
necessity issued by the Board pursuant to the provisions 
of Section 401 of the Civil Aeronautics Act of 1938, 49 
U.S.C., Section 481. These include a certificate authoriz- 
ing such transportation between various cities on the 
West Coast of the United States and Japan. Operations 
over that route, as well as other authorized operations in 
the Pacific area, are conducted by a division of Pan 
American called the Pacific Division. 


2. The Civil Aeronautics Act imposes certain require- 
ments upon holders of certificates of public convenience 
and necessity in relation to the transportation of mail. 
Section 401(m) provides that 


‘Whenever so authorized by its certificate, any 
air carrier shall provide necessary and adequate 
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facilities and service for the transportation of mail, 
and shall transport mail whenever required by the 
Postmaster General. Such air carrier shall be 
entitled to receive reasonable compensation there- 
for as hereinafter provided.’’ 


Section 405(e), 49 U.S.C. 485(e), further makes manda- 
tory that Pan American, as the holder of a certificate 
authorizing the transportation of mail, publish schedules 
which the Postmaster General may designate for the 
transportation of mail, and subsection (g) specifically 
provides that ‘‘the Postmaster General shall tender mail 
to the holder [of a certificate] to the extent required 
by the Postal Service’’ and that ‘‘such mail shall be trans- 
ported by the air carrier’’. 


3. The Civil Aeronautics Act also makes provision for 
compensation for the carriage of mail. As noted above 
(para. 2), Section 401(m) provides that the air carrier 
‘shall be entitled to receive reasonable compensation 
therefor as hereinafter provided.’’ Section 406, 49 U.S.C. 
486, provides that, as to the mail so tendered and trans- 
ported, the Board shall fix and determine ‘‘the fair and 
reasonable rates of compensation’’ to be paid by the Post- 
master General. While Section 406, as enacted, provided 
that these rates should, under certain conditions, include 
a subsidy element, Reorganization Plan No. 10 of 1953, 
67 Stat. 644, directed complete and formal separation of 
subsidy from compensation for the carriage of mail by 
requiring the Board to fix the rates to be paid by the 
Postmaster General at the fair and reasonable level with 
any additional amount required as subsidy to be paid by 
the Board. Thus the clear intent of Sections 405 and 406 
of the Civil Aeronautics Act and of Reorganization Plan 
No. 10 of 1953 is that the Postmaster General is author- 
ized to use the services of a carrier in the carriage of 
mail ‘‘to the extent required,’’ that the carrier is obligated 
to carry the mail so tendered, and that the Postmaster 
General is to compensate the carrier for this priority 
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use of its property by the payment of ‘‘fair and reason- 
able’’ rates fixed by the Civil Aeronautics Board. 


4. The Board order which is the subject of this petition 
for review (Tr. 1054-55) established the final service rates 
to be paid Pan American by the Postmaster General 
under the provisions of Reorganization Plan No. 10 of 
1953 for the transportation of mail by aircraft over its 
Pacific routes, on and after April 1, 1955. The particular 
portion of said order which Pan American considers to be 
erroneous, and to which it objected when originally pro- 
posed by the Board in an Order to Show Cause (Order 
No. E-9608), establishes a rate of 46.44¢ per mail ton mile 
(z.e., the carriage of a ton of mail one mile, or a pound of 
mail 2,000 miles) between San Francisco, Calif., Portland, 
Ore. and Seattle, Wash., on the one hand, and Tokyo, 
Japan, on the other, subject to the proviso that ‘‘the mail 
ton miles shall be computed on a standard mileage of 
5,078 miles.’? Pan American’s objection relates to this 
proviso. 


5. As against this so-called ‘‘standard mileage of 5,078 
miles’’, by reason of restrictions contained in Pan Ameri- 
can’s certificate which compelled Pan American to detour 
via a mid-Pacific island, Pan American’s most frequently 
operated route was 6,688 miles between San Francisco and 
Tokyo, and approximately 7,000 miles between Seattle/ 
Portland and Tokyo.* The ‘‘standard mileage of 5,078 
miles’? was not the mileage which Pan American could 
or did fly, but the mileage of the route most frequently 
operated by Pan American’s American-flag competitor, 
Northwest Airlines, Inc., which operates between Seattle 
and Tokyo without restriction on its freedom to fly the 
shortest and most direct route (Tr. 583). In essence, 
the Board held that Northwest could accommodate vir- 


* Almost all of the mail affected by the mileage proviso was car- 
ried by Pan American to or from San Francisco (Tr. 467) 
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tually all the mail over the shorter route, that the Post- 
master General had no ‘‘need’’? for Pan American’s 
circuitous service, and that he therefore should not be 
required to pay for the added mileage the Government 
compelled Pan American to haul the mail which the Post- 
master tendered to it.* The rate of 46.44¢ per ton mile 
fixed for Pan American with a ‘“‘standard mileage’’ of 
5,078 miles, is, in fact, the same rate which had previously 
been established as the fair and reasonable rate for 
Northwest Airlines (Order No. E-9958, adopted January 
31, 1956). A rate established, as Pan American’s was, at 
the level of a lower competitive rate, is sometimes referred 
to as an ‘‘equalized rate.”’ 


6. The ‘‘equalized rate’? thus established for Pan 
American between San Francisco and Seattle/Portland, on 
the one hand, and Tokyo, on the other, reduces Pan Ameri- 
can’s actual compensation from 46.44¢** to only 35.26¢ per 
mail ton mile between San Francisco and Tokyo, and 
33.57¢ per mail ton mile between Seattle/Portland and 
Tokyo (Tr. 839). Stated differently, whereas on the basis 
of the Board’s own findings as to reasonable rate per ton 
mile, Pan American should be paid $3,022.98 for carrying 
a ton of mail between San Francisco and Tokyo 
(45.20¢ x 6,688 miles), under the Board’s Order Pan 
American is actually paid only $2,358.22 (46.44¢ x 5,078 


*In a separate proceeding, the decision in which was served on 
August 2, 1957, the Board freed Pan American of the detour require- 
ment between San Francisco and Tokyo, effective October 1, 1957 
(Order No. E-11648). As of that date, Pan American is permitted 
to operate a portion of its service between San Francisco and Tokyo 
by a route shorter than 6,688 miles but still, of course, longer than the 
5,078 miles between Seattle and Tokyo. Part of Pan American’s 
service must continue to be routed via Hawaii to perform its certificate 
obligations. 

** As noted above, this is the ton mile rate found reasonable for 
Northwest Airlines, based on its costs. Pan American’s lower costs 
would have justified a rate of 45.20¢ per ton mile, assuming, of course, 
full recognition of mileage actually flown (Tr. 582). 
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miles). The effective rates of 35.26¢ per ton mile between 
San Francisco and Tokyo and 33.57¢ per ton mile between 
Seattle/Portland and Tokyo do not even cover Pan Ameri- 
can’s operating expenses, which the Board itself computed 
to be 39.72¢ per mail ton mile (including allocated costs in 
accordance with the Board’s consistent practice) and allow 
nothing for return on investment. On the basis of the 
Board’s estimate, prepared in relation to the calendar 
year 1955, the use of the ‘‘standard mileage’’ reduced 
Pan American’s compensation for 1955 by $814,000 (Tr. 
582). Pan American is exposed to a continuing loss for 
each pound of mail which it is compelled to carry. 


7. As compared with the effective rate of 35.26¢ per 
mail ton mile between San Francisco and Tokyo, estab- 
lished by the Board’s order, Pan American’s average 
yield in 1955 over that same route, per ton mile, was 
79.10¢ for first-class passengers, 63.83¢ for tourist class 
passengers, and 44.85¢ for cargo (Tr. 963). The Govern- 
ment of Japan has limited the frequency of operation 
between the United States and Japan, and, as a result, 
the demand for air space has exceeded the supply. During 
the period from April through December, 1955, 83.7% 
of the total available load on all Pan American’s flights 
between the United States and Tokyo was utilized (Tr. 
709-29). The 83.7% occupancy factor is extremely high 
for commercial air transport operations. As the Board’s 
Chief Examiner noted in a Recommended Decision which 
the Board adopted: 

*‘It has been generally accepted in the industry 
that a load factor of about 70 percent represents 
a point at which traffic must be turned away on 
given flights.’? (Recommended Decision, p. 11, 
adopted by Order No. E-7069, November 11, 1952, 
in the Caribbean-Atlantic Certificate Renewal Case.) 


Yet during this period, when space was obviously at a 
premium, 22.2% of the total poundage carried by Pan 
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American was U. S. mail (Tr. 709-29) which the Board 
required it to carry at less than cost. 


8. During 1955 and until October 1, 1956, there was 
in effect for Pan American a final rate under Section 406 
which provided a small amount of subsidy for Pan 
American’s Pacific services. Under the terms of that 
order, establishment of a compensatory service mail rate 
for the Pacific Division for the period prior to October 1, 
1956 would not increase Pan American’s total mail pay, 
but would merely reclassify a portion from subsidy to 
mail compensation. This final rate under Section 406 was 
reopened by the Board effective October 1, 1956, since 
which date, as a temporary rate under Section 406, Pan 
American has received only such mail pay as is provided 
by service rates established under Reorganization Plan 
No. 10 (Order E-10663). Although Pan American has 
claimed a need for subsidy in the reopened subsidy pro- 
ceeding, the Board has failed to process that claim, and a 
majority of the Board in a recent route decision stated, 
‘‘It is by no means certain that Pan American is any 
longer a subsidy carrier’’ (Order No. E-11689, p. 20). 


9. Taking Pan American’s Pacific operations as a 
whole, the agreed cost to Pan American of carrying 
United States mail is 47.20¢ per ton mile, consisting of 
41.59¢ for operating expenses and 5.61¢ for taxes and 
return on investment. As a result of ‘‘equalization”’ 
between the West Coast and Tokyo, however, the effective 
rate, as computed by the Board, is only 41.74¢ per ton 
mile (Tr. 582). This barely covers Pan American’s 
operating expense and provides a de mimimis amount for 
return on investment and taxes. 


10. If Pan American provided no mail service between 
San Francisco and Tokyo, all of the mail which Pan 
American normally carries through the San Francisco 
gateway would have to be turned over to a domestic air- 
line for the 680 mile haul from San Francisco to Seattle, 
at a cost to the Post Office of $271.56 per ton (Tr. 476). 





7 


The total cost to the Post Office of moving San Francisco 
gateway mail to Tokyo in this manner would be $2,629.78 
per ton, consisting of the above amount plus the $2,358.22 
paid to Northwest (Tr. 964). Yet the ‘‘equalized mileage’”’ 
formula limits Pan American’s compensation for carrying 
this same mail, including mail originated right in the 
Bay Area, over a much greater mileage, to only $2,358.22,— 
exactly as if all of the mail had originated in Seattle and 
had then been carried over the direct route. For the 
period April-December, 1955 alone, the Government paid 
Pan American approximately $190,000 less than it would 
have paid other carriers, had Pan American not carried 
the mail to and from San Francisco (Tr. 467).* This 
deprivation necessarily continues into the future under 
the Board’s order. 


11. Pan American urged, in opposition to the proposed 
‘*equalized’’ rate to and from Tokyo, that since it must 
carry all mail given to it for transportation by the Post 
Office Department, it is entitled to be paid its costs plus 
a reasonable return on its investment. The fact that Pan 
American is forced to operate over a considerably longer 
route than its competitor, Northwest Airlines, does not 
justify the Government in paying a noncompensatory rate 
for the mail service which Pan American is compelled to 
furnish. If the Government desired to ‘‘equalize’’ the 
payment to Pan American with that to Northwest on the 
competitive U.S.-Tokyo sector for the administrative 


* This reflects all the mail carried by Pan American between San 
Francisco and Tokyo, without regard to point of origination or des- 
tination within the United States. Pan American had requested, but 
was unable to obtain from the Postmaster General (who was a party 
to the proceeding and who had such information), data showing the 
amount of such mail which actually originated in, was destined to, 
or necessarily moved through San Francisco. Pan American there- 
fore presented estimates of how much of the mail was truly attrib- 
utable to the San Francisco area, based on latest available population 
data—a method which the Post Office Department witness stated 
was “a pretty good barometer” (Tr. 320-21, 373-74). On this basis, 
and considering only the Jocal San Francisco mail (Tr. 425-26, 439, 
469), the Government would have had to pay a domestic airline 
$48,000 for the haul between San Francisco and Seattle for the period 
April-December, 1955, 
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convenience of the Postmaster General, this could law- 
fully be done only if, as the Board had provided in other 
cases, any deficiency on such sector below a compensatory 
rate was offset by increased mail payments on noncom- 
petitive sectors, so as to insure just compensation for 
the carriage of mail on an over-all basis. Finally, and 
without prejudice to its over-all position, Pan American 
urged that, in any event, it was entitled to be paid at least 
as much as the Government would have paid if the San 
Francisco mail had been flown to Seattle and there trans- 
ferred to Northwest. 


12. The Board rejected each of Pan American’s con- 
tentions: 


a. With respect to the United States-Tokyo route 
itself, in addition to its basic finding (see para. 5, 
above) that the Postmaster General has no ‘‘need’’ 
for Pan American’s circuitous service and should 
not be required to pay for the added mileage which 
the Government compels Pan American to haul the 
mail, the Board also held that Pan American would 
obtain greater mail revenue with the below cost 
“‘equalized’”’ rate than without it; that this would 
benefit Pan American and the Government; and 
that these considerations support the reasonable- 
ness of the rate (Tr. 849-50, 1043-44, 1053). Also, 
although the Board conceded that ‘‘compensation 
must be paid if the carrier’s services are used,’’ 
it held that the Post Office Department’s lack of 
need affected ‘‘the measure of that compensation’’ 
(Tr. 1050). The Board further held that there was, 
and could be, no issue of just compensation in the 
constitutional sense, stating that ‘‘PAA’s right to 
just compensation could be impaired only if the 
compensation paid under Section 406 of the Act 
were inadequate”? (Tr. 1046). 


b. In rejecting Pan American’s position that if 
it was thought desirable to establish a non-compen- 
satory ‘‘equalized’’ rate to Tokyo for the con- 
venience of the Post Office Department, Pan 
American was entitled to restoration of the defi- 
ciency below a compensatory rate through higher 
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rates in other portions of the Pacific Division, the 
Board drew a verbal and unsupported distinction 
between ‘‘rate equalization’’ and ‘‘mileage equali- 
zation’’, and held that an offsetting adjustment 
was appropriate in the former situation but not 
in the latter (Tr. 1046-49). 

ce. Finally, the Board rejected Pan American’s 
claim that in any event it was entitled to the addi- 
tional $271.56 a ton which it would have cost the 
Government to transport mail between San Fran- 
cisco and Seattle, on the grounds that ‘‘the measure 
of any savings to the Department on the domestic 
haul would not be the San Francisco-Seattle rate, 
except on mail originating or terminating in San 
Francisco or mail that must move through San 
Francisco going to or from Seattle’’ (Tr. 1050-51), 
and that the record did not enable the Board to 
determine exactly what mail should be assessed 
with this extra charge (Tr. 1051). 


Statutes Involved 


Pertinent statutory and constitutional provisions are 
set forth in Appendix A. 


STATEMENT OF POINTS AND SUMMARY 
OF ARGUMENT 


I 


The rate established by the Board for Pan American’s 
carriage of United States mail between San Francisco 
and Seattle/Portland, on the one hand, and Tokyo, on 
the other, does not meet Pan American’s cost of service 
and is therefore illegal. 


The Board’s own findings show that the mail rates 
established for Pan American between the West Coast 
and Tokyo and, indeed, for Pan American’s entire Pacific 
Division, do not cover Pan American’s cost of providing 
mail service, including a proper and necessary allocation 
of costs common to the carriage of all categories of traffic. 
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The Board never claimed the rate was compensatory, but 
established it to meet the rate fixed for Northwest Air- 
lines, Pan American’s competitor to Tokyo, which was 
permitted by the U. S. Government to fly a route 25% 
shorter than Pan American’s route. 

Such a noncompensatory rate contravenes the funda- 
mental rule that a government-fixed price for compulsory 
service must cover the cost of providing such service, 
including a reasonable return on investment. Northern 
Pacific Railway Co. v. North Dakota, 236 U.S. 585 (1915). 
The statutory scheme governing the transportation of 
U. S. mail by air embodies that basic rule, by requiring 
the establishment of ‘‘fair and reasonable rates of com- 
pensation’’, and heretofore the Board has complied with 
it by adhering to the ‘‘eost of service’’ principle. In de- 
parting from that principle here, the Board and its 
Examiner ignored Northern Pacific, and erroneously re- 
lied on a series of other cases, none of which overrules 
Northern Pacific, and all of which are readily distinguish- 
able, mostly on the ground that they involve situations in 
which the carrier voluntarily proposed to accept less than 
compensatory rates. 

The Board order also deprived Pan American of 
its constitutional right to ‘‘just compensation’’. The 
Government itself is the user of the service which it 
has compelled Pan American to perform, and a carrier 
which is compelled to transport U. 8. mail has a ‘‘con- 
stitutional right’’ to ‘‘reasonable compensation’’ for such 
required services. United States v. New York Central 
Rauroad Co., 279 U. S. 73 (1929). 

The Board’s principal justification for the establishment 
of a noncompensatory rate, that the Post Office Depart- 
ment did not ‘‘need’’ Pan American’s services, and that 
they were worth no more to the Post Office Department 
than Northwest’s services over the shorter route, is irrele- 
vant. Pan American was obliged to carry all the mail 
tendered to it, and could not inquire into the question of 
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‘‘need’’, which was for the Post Office to decide. It is 
well established, in more traditional cases of ‘‘taking’’ by 
the Government, that just compensation requires payment 
for what the owner has lost, not what the taker has gained. 
In fact, however, even if Pan American’s right to a com- 
pensatory rate did depend on the Post Office Department’s 
‘‘need’’ for its service, this has been fully established. 

Pan American expressed a willingness to accept the 
less-than-compensatory rate between the United States 
and Tokyo, if an equivalent addition were made to the 
service mail rates for the other segments of its Pacific 
Division, so that the over-all mail rate would be compen- 
satory. Although the Board had made such an adjust- 
ment in other comparable situations, it refused to do so 
here, on the ground that in the other cases the greater 
eost of the high-cost competitive carrier resulted not from 
longer mileage but from a higher average cost per ton 
mile, and the Board ‘‘presumed’’ that such higher average 
eost did not truly represent the situation over the com- 
petitive route. Not only is there no basis for the Board’s 
‘‘presumption’’, but the whole distinction is verbal rather 
than substantive. Moreover, even if there were sub- 
stance to the distinction, the only result would be that 
there was no lawful way in which Pan American could 
be compelled to carry the mail at less than a compen- 
satory rate on the U.S.-Tokyo sector. 


II 
None of the other considerations advanced by the Board 
justified the establishment of a noncompensatory rate. 


In addition to its basic finding that the Postmaster Gen- 
eral could lawfully be authorized to commandeer Pan 
American’s service at less than cost because the service 
was not *‘needed’’, the Board advanced a number of sub- 
sidiary reasons to support its action. None of these has 
any validity. 

(a) The Board’s argument that the establishment of 
the non-compensatory mail rate was beneficial to Pan 
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American is both unsubstantiated and irrelevant. It is 
unsubstantiated because the only findings related to Pan 
American’s U. S. mail revenues, and no finding was made, 
nor was there any record basis for any such finding, that 
the compulsory carriage of mail improved Pan Ameri- 
can’s over-all revenue position. The argument is irrele- 
vant because the decision whether a carrier benefits from 
earrying a large quantity of traffic at less than cost is a 
decision which the law places in the carrier’s management, 
not in the Board. 


(b) The Board’s next argument, that the noncompensa- 
tory rate benefits the Government, is also irrelevant and 
without merit. The fact that the Post Office Depart- 
ment benefited from its ability to use both Pan American 
and Northwest for the carriage of U. S. mail between the 
United States and Tokyo justifies the use of Pan 
American’s service, but not the refusal to pay a 
compensatory rate. The further contention that the Gov- 
ernment’s over-all subsidy bill would be reduced if Pan 
American’s revenues from the carriage of U. S. mail were 
maximized erroneously assumes that greater revenues 
from the carriage of more mail at less than cost would 
mean a lesser need for subsidy, ignores the Board’s obli- 
gation under Reorganization Plan No. 10 to establish com- 
pensatory rates without regard to subsidy considerations, 
and assumes that Pan American will continue to receive 
subsidy, a matter which a majority of the Board recently 
said is ‘‘by no means certain’’. 


(c) The Board’s final argument, that there is no issue 
of ‘confiscation in the constitutional sense, or of just com- 
pensation, because Section 406 of the Act makes provision 
for the payment of any subsidy which Pan American may 
require, is equally unsound since it contravenes the pro- 
visions of Reorganization Plan No. 10 and the over-all 
statutory scheme governing payment for the transporta- 
tion of U. S. mail by air. The argument is further invali- 
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dated by the fact that the questions whether Pan American 
will receive any subsidy, and whether any subsidy which 
may be awarded would make up for the lack of compensa- 
tory service mail pay on the Pacific, are purely speculative. 


iil 


At the very least, and without prejudice to its over-all 
position, Pan American must be compensated for mileage 
in excess of the “‘standard mileage’’ which is the equivalent 
of the domestic haul from San Francisco to Seattle. 


It is uncontradicted that if Pan American did not 
operate between San Francisco and Tokyo, or if it were 
not authorized or required to carry U. S. mail, all mail 
from San Francisco to Tokyo would be flown 680 miles 
from San Francisco to Seattle on a domestic airline and 
then transferred to Northwest Airlines for carriage from 
Seattle to Tokyo. This domestic haul would cost the Post 
Office Department $271.56 per ton, and Pan American 
claimed that, at the very least, since it has been compelled 
to carry the mail not just 680 miles but almost 1600 more, 
this $271.56 per ton should be added to its ‘‘standard 
mileage’’ rate. 

Although the Board did not dispute the soundness of 
Pan American’s position as a matter of principle, it 
denied the claim on the ground that it was valid only as 
to ‘‘mail originating or terminating in San Francisco or 
mail that must move through San Francisco going to or 
from Seattle’’, and that the record did not disclose ‘‘ what 
mail, if any, should be assessed with this charge’’. 

It is Pan American’s position that it is entitled to such 
payment on all mail carried by it to or from San Fran- 
cisco, since the Post Office Department would not have 
routed any of the mail through San Francisco if this 
had not been thought to benefit the postal service. How- 
ever, even if payment were to be limited to ‘‘local’’ San 
Francisco mail, the Board’s comments as to the state of 
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the record are erroneous. Although the Post Office 
Department, a party to the proceeding, refused to fur- 
nish precise data as to the amount of this mail which 
were available to it, Pan American submitted estimates 
on @ basis which the Post Office Department conceded to 
be reasonable. Also, there can be no doubt as to the 
ability of the Post Office Department to work out a 
reasonably accurate formula, whether by test period or 
otherwise, once the Board recognizes the propriety of 


payment. 


ARGUMENT 


The rate established by the Board for Pan Ameri- 
can’s carriage of United States mail between San 
Francisco and Seattle/Portland, on the one hand, and 


Tokyo, on the other, does not meet Pan American’s 
cost of service and is therefore illegal. 


A. The rate does not cover Pan American’s cost of 
service. 

There is little need for extended discussion of this 
point, and little ground for dispute, since the principal 
facts are derived from the Board’s own analysis and 
findings. 

In essence, as a result of the fiction that Pan Ameri- 
ean’s route between San Francisco and Tokyo is only 
75% as long as the route Pan American has been com- 
pelled to fly, the effective U. S. mail rate established for 
Pan American between San Francisco and Tokyo is only 
35.26¢ per ton mile. Even without any element of return 
on investment, Pan American’s cost of performing this 
service, as computed by the Board, is 39.72¢ per ton mile. 

The situation differs in degree only for the entire 
Pacific Division. Here, on an over-all basis, the agreed 
cost to Pan American of carrying United States mail is 








15 


47.20¢ per ton mile, consisting of 41.59¢ for operating 
expenses and 5.61¢ for taxes and return on investment. 
As a result of the ‘‘equalized rate’’ to and from Tokyo, 
however, the estimated rate for the entire division, again 
as computed by the Board, is only 41.74¢ per ton mile. 
This barely covers Pan American’s operating expense and 
provides a de minimis amount for return on investment 
and taxes. 

Although these cost figures include an allocation of 
common costs incurred in the operation of aircraft on 
which passengers, baggage and freight are also carried, 
as well as mail,* and exceed what might be termed ‘‘out- 
of-pocket’’ costs attributable solely to the carriage of mail 
on flights operating in any event, it was here necessary 
to compute costs on such an allocated basis, both as a 
matter of law and because of the practicalities of the 
situation. 

The highest authority establishes the legal necessity 
to include a fair allocation of common costs, when a car- 
rier complains that it is being required to carry at a rate 
below the cost of service. This question arose in 
Northern Pacific Railway Company v. State of North 
Dakota, 236 U. 8. 585 (1915), in which the Supreme Court 
overturned the decision of a State Court upholding state 
imposed maximum intrastate rates for the transportation 
of coal in carload lots. Speaking for the Court, Mr. Justice 
Hughes had this to say on the question of ‘‘allocated’’ 
versus *‘out-of-pocket’’ costs: 

‘ce * * we entertain no doubt that, in determining 
the cost of the transportation of a particular com- 


modity, all the outlays which pertain to it must be 
considered. We find no basis for distinguishing 


* Before allocating common costs among the various types of 
traffic, the Board was careful to exclude all expenditures which it 
considered unnecessary for the carriage of mail—e.g., cost of selling 
passenger and freight traffic, and meals and other passenger service 
expense. 
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in this respect between so-called ‘out-of-pocket 
costs,’ or ‘actual’ expenses, and other outlays which 
are none the less actually made because they are 
applicable to all traffic, instead of being exclusively 
incurred in the traffic in question. Illustrations are 
found in outlays for maintenance of way and struc- 
tures, general expenses and taxes. It is not a 
sufficient reason for excluding such, or other, ex- 
penses to say that they would still have been in- 
curred had the particular commodity not been 
transported.’’ (p. 596) 


The Board itself has consistently adhered to this re- 
quirement in establishing rates of compensation for the 
earriage of U. S. mail. Thus, in a proceeding in which 
it established service mail rates for all domestic carriers,® 
it stated as follows: 


‘‘In determining the mail cost, it is necessary to 
allocate costs to the various classes of traffic, since 
none of the mail service is ordinarily performed 
on exclusive mail flights. The great bulk of the 
mail moves on scheduled passenger flights which 
also carry freight and express, although some por- 
tion of the mail is transported on all-cargo flights 
which carry freight, express and mail. Thus, the 
determination of the cost of mail involves an ap- 
propriate allocation of costs common to the various 
classes of traffic moving on the same flight or 
flights; and we have found no basis to date for 
making any direct assignment of cost to the mail 
service.”? (Order No. E-8678, p. 6) 


Indeed, in this very case the Board stated in its opinion 
(Tr. 1042) that 


‘*References to ‘costs’ herein mean fully allocated 
costs including return and taxes. References to a 
‘cost’ rate mean a rate based on fully allocated 
costs.”’ 


* Order No. E-8678, adopted September 30, 1954, revised by Order 
No. E-9211, adopted May 17, 1955, and finalized by Order No. E- 
9284, adopted June 7, 1955. 
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Additional practical considerations compel the use of 
allocated costs in a situation such as that presented here. 
For one thing, mail is the highest priority traffic, and 
must be carried in preference to passengers or cargo. 
Further, in the case of Pan American’s service between 
the United States and Tokyo, U. S. mail preempted a 
very substantial part of Pan American’s total salable 
capacity—22.2% of its total load for the period from April 
through December, 1955 (pp. 5-6, above). Since Pan 
American was limited in the total volume of service which 
it could operate to Tokyo, and operated with near capacity 
loads at a level indicating that traffic was being turned 
away on many flights, it is obvious that any realistic cost- 
ing of the highest priority traffic must include a fair 
allocation of common costs. 

We have developed this point not because there is or 
can be any real dispute, but because the Initial Decision 
of the Board’s Hearing Examiner, which the Board 
adopted, made much of the fact that the rate established 
for Pan American greatly exceeded its added out-of- 
pocket expenses attributable to the carriage of U.S. mail 
(Tr. 850-51). However, as will be shown below (pp. 21-22), 
the cases cited by the Examiner in making this comment 
(Tr. 853-54) were not cases in which a carrier was being 
compelled to carry a commodity at less than the allocated 
cost (including a fair return) but related to the entirely 
different question of how far a carrier might voluntarily 
go in transporting traffic at less than allocated but more 
than out-of-pocket costs. 


B. Government cannot lawfully require carriage of 
an entire class of traffic at less than cost. 

It is a basic rule of law that a Government fixed rate 
for compulsory service must cover the cost of providing 
such service, including a reasonable return on investment. 
Wholly aside from constitutional requirements, the 
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applicability of this rule here is clear from the statutory 
scheme governing the transportation of United States 
mail by air. 
1. The statutory scheme governing the transportation 

of U. S. mail by air. 

Under Section 406 of the Civil Aeronautics Act and 
Reorganization Plan No. 10 of 1953, the Board is required 
to fix ‘‘fair and reasonable rates of compensation’’ to be 
paid by the Post Office ‘‘for the transportation of mail.”’ 
This is to be done without regard to the ‘‘need’’ provi- 
sions of subsection (b) of Section 406, which is to be 
taken into account by the separate payment of subsidies 
by the Board. 

A primary purpose of this mandate, as was made clear 
in the President’s message transmitting Reorganization 
Plan No. 10 to Congress, was to insure complete and 
formal separation of service mail pay from subsidy. The 
Post Office Department is to pay nothing more or less for 
air mail carriage than the ‘‘fair and reasonable rates 
determined by the Board without regard to the need for 
Federal aid’’, whereas the Board is to pay only the 
‘famounts in excess of such compensation, this excess be- 
ing, the subsidy element of the aggregate Federal pay- 
ment.’’ The reasons why this separation was deemed 


necessary were likewise clearly stated in the transmittal 
message: 


““By providing for a complete and formal sepa- 
ration of subsidy from compensation for the trans- 
portation of mail, the reorganization plan will 
clearly fix the fiseal responsibility for the subsidy 
program in the appropriate agency. It will assure 
the Congress and the public of continuing informa- 
tion on the cost of this program. It will give the 
Congress an opportunity to review and take any 
appropriate action with respect to the level of sub- 
sidy aid in the course of the regular appropriation 
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process. It will also result in a more accurate 
presentation of the cost of the postal service, by 
removing from the budget of the Post Office Depart- 
ment a nonpostal expenditure currently estimated 
at nearly $50 million a year.”’ 


In past cases where it has fixed service mail rates, the 
Board has felt itself bound in complying with these legis- 
lative directives to adhere to the ‘“‘cost of service’’ 
principle. It has repeatedly ruled out consideration of 
‘‘value of service’’ elements. American Airlines, et al., 
Mail Rates, 14 CAB 558 (1951) ; Domestic Trunkline case, 
Order E-8678, dated September 30, 1954; First-class and 
Other Preferred Mail Rate Proceeding, Order E-10526, 
dated August 10, 1956. This Court has likewise so ruled. 
It said in Summerfield v. Civil Aeronautics Board, 92 
App. D.C. 248, 207 F. 2d 200, 204 (1953), affirmed 347 
U. S. 67 (1954), that the service mail rate ‘‘involves 
reimbursement for expenses incurred in performing the 
service, return on the investment used in the service, and 
@ reasonable profit on the transaction’’. 


2. The general principle that Government cannot 
require a class of traffic to be carried at less 
than cost. 


The Board’s decisions cited above do no more than 
comply with the clear rule that a rate requiring a carrier 
to transport any significant category of traffic at less than 
the fully allocated costs (including capital costs) is unlaw- 
ful. Northern Pacific Railway Co. v. North Dakota, 236 


* In the message transmitting Reorganization Plan No. 10 of 1953, 
the President, speaking of the policy that service mail rates should 
be based on cost of rendering service, said: 

“T understand that the Civil Aeronautics Board has been 
following this general policy in those cases where it has estab- 
lished compensatory mail rates. The reorganization plan will 
not affect its right to continue applying such a policy in the 
future. However, I believe it would be appropriate to estab- 
lish the cost principle as a matter of definite legislative policy.” 
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U. S. 585 (1915), is again the controlling authority. 
Mr. Justice Hughes there stated, in language that is 
directly applicable here: 

‘“‘The constitutional guaranty [Due Process 
clause of the Fourteenth Amendment] protects the 
carrier from arbitrary action and from the appro- 
priation of its property to public purposes outside 
the undertaking assumed; and where it is estab- 
lished that a commodity, or a class of traffic, has 
been segregated and a rate imposed which would 
compel the carrier to transport it for less than the 
proper cost of transportation, or virtually at cost, 
and thus the carrier would be denied a reasonable 
reward for its service after taking into account the 
entire traffic to which the rate applies, it must be 
concluded that the state has exceeded its author- 
ity’’ (p. 604). 


Neither the Board nor its Hearing Examiner, whose 
Initial Decision it adopted, deigned to recognize the exis- 
tence of this rule of law, or even to refer to Northern 
Pacific. While the Examiner made an effort to sustain 
the lawfulness of a less than compensatory rate, citing 
many decisions of regulatory commissions and courts, he 
did not and could not succeed. Apart from the fact that 
none of these decisions question the rule laid down by the 
Supreme Court in Northern Pacific, they are plainly dis- 
tinguishable. 

Almost all of the cases cited and relied upon in the 
Initial Decision dealt with situations where the carrier 
voluntarily proposed to accept less than a compensatory 
rate, for the purpose of maintaining its competitive posi- 
tion or to promote and develop a particular type of traffic, 
and someone else complained that the rate was too low 
and should be foreed up under statutory powers to fix 
minimum rates or to relieve against discrimination. These 
eases are plainly inapposite. In them there is no question 
of the sovereign forcing a carrier to accept as a fair 
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rate something less than the cost of the service. Rather 
the questions are whether the rate which the carrier 
desires to charge will result in improper depletion of its 
assets and impair its ability to render adequate public 
service; whether the rate will improperly burden other 
traffic by loss absorption; whether discriminations, prefer- 
ences or prejudices between categories of traffic, customers 
and localities will be created; whether improper competi- 
tion will result; and whether the rate will favor the devel- 
opment of one form of transportation over another con- 
trary to the requirements of the ‘‘ National Transportation 
Policy’’. Apart from the fact that these cases arise under 
statutory provisions wholly different from those applicable 
to the fixing of mail rates (compare Sections 406 and 1002 
of the Civil Aeronautics Act), there can be no issue of 
confiscation in them since the carrier is either voluntarily 
proposing the reduction or is opposing an increase. It is 
true, as the Examiner stated, that in that type of case many 
factors other than cost of service can be considered, includ- 
ing competition, traffic attraction, value of service, and the 
practicalities of the situation. But it by no means follows, 
as the Examiner seemed to think, from the proposition that 
Government may permit a carrier to carry a category 
of traffic at less than cost, that Government can compel him 
to do so. 

This distinction between voluntary and involuntary rates 
was recently made very clear by the Interstate Commerce 
Commission in United States v. Great Northern Railroad, 
Docket No. 31755, decided June 6, 1957, dealing with ex- 
port-import rates, in which the Commission refused to 
compel transcontinental railroads to afford Alaska-bound 
shipments the lower export-import rates which were avail- 
able to shipments to other points in the Pacific, including 
Hawaii. The Commission said: 


‘‘However, there is an important distinction be- 
tween the voluntary act of a carrier in granting 
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| export rates lower than the corresponding domestic 
- rates and an order from us requiring such a dif- 
| ference to be observed. The former may freely 
be done so long as no violation of the act results, 
but we may not require a difference in rates on the 
two classes of traffic unless there is a substantial 
| variation in the service performed.’’ 


Decisions permitting the carrier to depart to a degree 
from strict cost standards in the exercise of sound man- 
agerial discretion so long as other provisions of the law 
are not violated* in no way support a conclusion that a 
rate which requires a carrier to devote his property to 
the performance of the public service at less than cost, 
is ‘‘fair and reasonable.’’ 

It is equally clear that none of the cases of orders 
lowering rates cited by the Initial Decision sustain the 
order here. 

One of these was Federal Power Commission v. Natural 
Gas Pipeline Co., 315 U. 8. 575 (1942). But the decision in 
the Federal Power case was simply that a rate which 
yielded 614% on the investment base as adjusted by the 
Commission was not below ‘‘the lowest reasonable rate’’ 
permitted by the Natural Gas Act. 

Market Street Railway Co. v. Railroad Commission of 
Califorma, 324 U. S. 584 (1945), next cited by the Exam- 
iner (Tr. 852), is equally inapplicable. Here the carrier 


* The following cases cited in the Examiner’s Initial Decision are 
inapplicable on this ground: 

East Tennessee, Virginia, and Georgia Railway Co. v. Interstate 
Commerce Commission, 181 U.S. 1 (1901) ; Air Freight Rate Inves- 
tigation, 9 CAB 340 (1948); Interstate Commerce Commission v. 
Chicago Great Western Ry. Co., 141 Fed. 1003 (1905), affirmed 209 
U. S. 108 (1908) ; Office Supplies from Gloucester, Mass. to Chicago, 
245 ICC 669 (1941) ; Petroleum Products in California and Oregon, 
284 ICC 287 (1952); Refrigerator Material, Memphis, Tenn., to 
Dayton, Ohio, 4 MCC 187 (1938); New Automobiles in Interstate 
Commerce, 259 ICC 475 (1945); Alabama G.S.R. Company v. 
United States, 340 U. S. 216 (1951) ; Texas & Pacific Railway Com- 
pany v. Interstate Commerce Commission, 162 U. S. 197 (1896). 
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was found to be ‘‘a company whose financial integrity is 
already hopelessly undermined’’ (p. 566), which had 
offered to sell its operative properties for $7,950,000 and 
later sold them for $7,500,000 notwithstanding a book 
value of $41,768,000, and for which the Commission had 
ordered a rate which provided fair and reasonable com- 
pensation, including a 6% return on $7,950,000, but not 
on the higher book value. The Court held that this was 
justified and that a regulatory agency is not required to 
fix a rate high enough to pull a dying public utility out 
of the grave where even its ‘‘investors recognize as lost 
a part of what they have put in’’ (p. 566). Pan American 
is not moribund, there is no dispute that the true value 
of its properties equals or indeed, as a result of inflation, 
exceeds their book cost, and no doubt as to the rate which 
must be fixed to provide it a proper return for carrying 
the mail. 

Similarly, in Railway Mail Pay, 192 ICC 779 (1933), 
214 ICC 66 (1936), upheld in United States v. Jones, 
336 U. S. 641 (1949), the question was not whether a 
below cost rate was fair and reasonable but rather what 
method of computation ‘‘should be taken as determina- 
tive of costs and thus of fair and reasonable rates’’ (p. 
662). This case is authority for the proposition that rates 
may be fair and reasonable even though they fall below 
the costs as computed on particular principles and that 
the regulatory agency has a certain amount of discretion 
in appraising costs. However, the case contains not the 
slightest suggestion that the Government can require the 
mail to be carried at less than cost, and all costs found 
reasonable, including return on investment, were allowed. 
The decision of the Supreme Court proceeded on the 
basis, not simply that the applicant ‘‘was receiving the 
same rate as other mail carriers providing like service,’’ 
as the Examiner stated (Tr. 852), but that the applicant 
had not succeeded in showing either that the rate did 
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not cover his costs or that his costs were materially dif- 
ferent from those of other carriers providing like service. 
In the instant case, however, it is clear that the rate in 
issue does not cover Pan American’s costs. 3 
The only other instance cited by the Examiner of an 
order compelling a carrier to carry at less than cost is 
Baltimore & Ohio Railroad v. United States, 345 U. S. 
146 (1953). Here the Commission, acting under Section 
15(1) of the Interstate Commerce Act, where it was con- 
cerned not only with reasonableness but with preferences 
and: discriminations, prescribed ‘‘but minor alterations 
in a vast, complex network of rates that apply to fresh 
shipments throughout the Nation.’’ The railroads com- 
plained only as to rates for carload shipments of carrots 
with tops from points in Texas to points in some but not 
all of the other states and with respect to carload ship- 
ments of a limited group of other fresh vegetables. With- 
out questioning the principle of the Northern Pacific case, 
supra, that Government could not require a carrier to 
transport a whole category of traffic at less than cost, a 
majority of the Court dismissed the complaint, emphasiz- 
ing that there was no allegation that the challenged 
rates would make any railroad carry all fresh vegetables 
at a loss and that this was but one of a long series of 
Commission orders dealing with the fresh vegetable rate 
pattern.* It obviously is a far cry from allowing the 
I.C.C. reasonable discretion under broad statutory author- 
ity** as to carload rates on certain shipments of carrots 
with tops from Texas where the over-all rate for the 


* Northern Pacific recognized that rate making bodies have the 
degree of discretion permitted in B&O, as is clear from the discussion 
in Northern Pacific (236 U. S. at 600) of St. Louis & S.F.R. Co. v. 
Gill, 156 U. S. 649 (1895). 

** Even in these cases, the trend is basically toward giving greater 
weight to costs in rate making and de-emphasizing competitive fac- 
tors: Arpaia, A Noteworthy Drift in the Economics of Transporta- 
tion—The Implications of Baltimore & Ohio Railroad Co. v. United 
States, 102 U. of Pa. L. Rev. 80 (1953). 
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category of traffic was admittedly compensatory, and 
allowing the Board to fix a confiscatory rate for millions 
of pounds of transpacific mail, accounting in 1955 for 
more than 20% of Pan American’s total load between the 
U. S. and Tokyo, under a statute which says that the 
rates for mail must be ‘‘fair and reasonable.’’ 

At most the BGO case holds that an administrative 
agency, in fixing involuntary rates below the level sought 
by the carrier, has a certain discretion in making minor 
adjustments so long as the rates fixed for the commodity 
or class of traffic as a whole are compensatory. In the 
instant case the Board fixed what is admittedly a non- 
compensatory rate for the bulk of the mail Pan American 
carries in the Pacific, with the result that the rate for all 
such mail is also noncompensatory. The case is there- 
fore ruled by Northern Pacific, not by BéO. 


3. The peculiar applicability of this principle 
where the Government is requisitioning service 
for itself. 

An additional consideration which makes mandatory the 
establishment of a fully compensatory rate is the fact that 
it is the Government itself which is the user of the service 
which it has compelled Pan American to perform. There 
is, in effect, a taking of private property for public use 
and Pan American, the owner, is entitled to just compen- 
sation. 

It is well established that a carrier which is compelled 
to transport United States mail has a ‘‘constitutional 
right’’ to ‘‘reasonable compensation for such required 
services.”? United States v. New York Central Railroad 
Company, 279 U. S. 73, 78 (1929). In that case, in which 
the Supreme Court held that a railroad was entitled to 
increased mail compensation effective from the date of its 
petition rather than from the date of the order, Mr. Jus- 
tice Holmes stated as follows: 
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‘¢The question is one of construction which requires 
consideration not of a few words only, but of the 
whole act of Congress concerned. This is the Act 
of July 28, 1916, chap. 261, Sec. 5, 39 Stat. at L. 
412, 425-431 (U.S.C. title 39, chap. 15, where the 
long Sec. 5 is broken up into smaller sections), 
which made a great change in the relations between 
| the railroads and the government. Before that 
time the carriage of the mails by the railroads had 
been regarded as voluntary (New York, N. H. and 
H. R. Co. v. United States, 251 U. S. 123, 127, 64 L. 
ed. 182, 183, 40 Sup. Ct. Rep. 67); now ‘the service 
is required (U.S.C. title 39, Sec. 541) * * 
Naturally, to save its constitutionality there is 
coupled with the requirement to transport a provi- 
sion that the railroads shall receive reasonable com- 
| pensation. * * * The government admits, as it 
must, that reasonable compensation for such re- 
quired services is a constitutional right’’ (pp. 77- 
78). 


The Civil Aeronautics Board itself has recognized that 
this same rule applies to air carriers. In an opinion hold- 
ing that it was not authorized to make rate increases 
effective prior to the date of the reopening of the pre- 
existing rate, it discussed the New York Central case in 
the following terms: 


“In the New York Central case, the Supreme Court 
found that the Congress had intended that the Inter- 
state Commerce Commission could fix mail rates 
| effective prior to the date of final decision and back 
| to the date of initiation of proceedings. In reach- 
ing this decision, the Supreme Court found that 
_ Congress had utilized the power of eminent domain 
in requiring all railroads to carry mail under the 
_ Railway Mail Pay Act of 1916. The Court found 
that the carriers were constitutionally entitled to 
fair and reasonable compensation from the date on 
_ which they had instituted a proceeding; that unless 
' the Commission had authority to make its rate 
| orders effective back to that date no provision would 
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be made for certain constitutional rights of the 
carriers.”’ 
Pennsylvamia Central Airlines Corp., 8 CAB 685, 
693 (1947). 


In reviewing the Board’s decision in that proceeding, this 
Court also recognized the requirement to pay air carriers 
just compensation. Capital Airlines v. CAB, 84 App. D.C. 
176, 171 F. (2d) 339 (1948). 

Actually, it is unnecessary to go beyond the Board’s 
Opinion in the instant proceeding for lip service recog- 
nition of this principle. For after noting Pan American’s 
argument ‘‘that under the Fifth Amendment, just compen- 
sation must be paid for any property taken whether the 
property is needed or not’’ (Tr. 1049), the Board went 
on to concede that ‘‘the Department’s ‘need’ for PAA’s 
services does not determine whether PAA will be com- 
pensated; compensation must be paid if the carrier’s 
services are used’”’ (Tr. 1050). 

It is impossible to square this finding with the Board’s 
primary and basic conclusion that it was not necessary 
fully to compensate Pan American because the Depart- 
ment did not ‘‘need’’ Pan American’s circuitous mileage 
(Tr. 1047-48). The closest to an intelligible explanation 
is to be found in the elliptical remark that ‘‘ ‘need’ is a 
factor in determining what the measure of that compen- 
sation will be’’ (Tr. 1050). If this means, as it evidently 
is intended to mean, that the Government can requisition 
some services at less than cost because its need for them 
is less than for others, it is legally erroneous. 

As outlined above (pp. 1-3), Pan American is obligated 
to earry all the United States mail tendered to it by the 
Postmaster General for transportation between the United 
States and Tokyo. Pan American does not have the 
privilege of refusing to carry any of this mail on the 
ground that the Postmaster General does not ‘‘need’’ its 
service. Pan American’s right to compensation for the 
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mail which it carries can thus in no way depend on 
whether the Postmaster General did or did not ‘‘need’’ 
such services. The Postmaster General had discretion 
to decide whether or not to use Pan American’s service, 
but he cannot require Pan American to carry the mail at 
less than cost just because he might have been able to 
dispense with the service entirely. 

It is well settled that, contrary to the Board’s view, 
**need’’ is not ‘‘a factor in determining what the measure 
of that compensation will be.’’? The Government must pay 
full compensation for what it takes without regard to 
whether or not it makes full use of what it has taken. 
Kimball Laundry Co. v. U. S., 338 U. S. 1 (1949). ‘*The 
question is’’ the Court said ‘‘what has the owner lost, not 
what has the taker gained’’ (p. 13). That the Postmaster 
General might have been able to commandeer all needed 
service from Northwest Airlines at a price below Pan 
American’s cost is irrelevant. As the Supreme Court 
further said in the Kimball case: 

‘‘Tf benefit to the taker were made the measure of 
compensation, it would be difficult to justify higher 
compensation for farm land taken as a firing range 
than for swamp or sandy waste equally suited to the 
purpose.”’ (p. 13) 

In fact, however, even if Pan American’s right to a 
compensatory rate did depend on the Post Office Depart- 
ment’s *‘need’’ for its service, ‘‘need’’ has been estab- 
lished. Under Section 405(g) of the Act, the Postmaster 
General is authorized to tender mail to Pan American only 
**to the extent required by the Postal Service.’’ It must 
be presumed that the Postmaster General acted lawfully 
in exercising such authority. ‘‘Required’’, of course, is 
a synonym for ‘‘needed’’, and the very tender of mail 
therefore establishes ‘‘need’’. 

While this proposition is unassailable under the lan- 
guage of the Act, it is not necessary to rely on words 
alone. The large amount of U. S. mail which Pan Amer- 


a 
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ican was required to carry amply testifies to the ‘“‘need”’ 
for Pan American’s services. Taking 1955 as a whole, 
Pan American transported well over 2,000,000 pounds 
between the United States and Tokyo—approximately 
6,000 pounds of mail a day (Tr. 467). Even in 1956, when 
the decrease in Pan American’s participation reflected 
improved service by Northwest Airlines over its shorter 
route, Pan American still carried almost 5,000 pounds of 
U. S. mail a day, and it was carrying 3,500 pounds a day 
at the low point (up to then) reached in November 1956 
(Tr. 1032)—the equivalent in weight of 17 passengers, 
complete with baggage. 

Additional considerations also make clear that Pan 
American’s service was in fact ‘‘required’’ by the Post 
Office Department. One such factor is the Department’s 
own statement of the policy which it follows in establish- 
ing dispatch schedules for United States mail generally 
and for transpacific mail in particular. Here is what the 
Department said: 

‘‘Dispatch schedules are set up to provide for the 
most expeditious dispatch of air mail available. 
Where service factors are equal, it is the policy 


to utilize the most economic routes insofar as may 
be practicable.’’ (Tr. 456) 


The very tender of mail to Pan American thus imports 
an administrative finding that Pan American’s service 
was required for the most expeditious dispatch of air mail 
available. However one may wish to characterize such a 
determination, it is, in fact, a finding of ‘‘need’’. 

The Postmaster General’s further policy to use ‘‘the 
most economic routes’’ insofar as may be practicable 
‘‘where service factors are equal’’ confirms that Pan 
American received the mail it did only because the alter- 
native service available to the Post Office Department was 
not ‘‘equal’’. For although the Board proposed to reduce 
Pan American’s rate down to the level of Northwest’s 
as of April 1, 1955, and established this as a temporary 
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rate, this was never accepted by Pan American, and the 
Postmaster General has been under clear notice of a 
potential retroactive liability to pay Pan American $665 
more per ton of U. S.-Tokyo mail than he pays Northwest. 
This potential liability would hardly have been incurred 
by the Postmaster General if he had not believed that the 
mail service benefited from shipment via Pan American. 

There are, of course, many degrees of ‘‘need’’. The 
Board’s approach imposes on Pan American, which was 
compelled to accept all mail tendered, the impossible 
burden of proving that the mail would have kept piling 
up in warehouses had it not been carried by Pan American. 
This is an utterly unrealistic standard. The statute 
authorizes the Postmaster General to determine whether 
Pan:  American’s services are required and, if so, to com- 
mandeer such services. He did this in substantial 
quantity. This is the simple common sense answer to 
any factual issue of ‘‘need’’. However, as indicated above, 
this whole issue of ‘‘need’’ is irrelevant. Having re- 
quired Pan American to carry the mail, the Government 
eannot refuse to pay the costs of the carriage on the 
ground that it might have gotten along without Pan 
American’s service. 


C. The Board refused to follow the only course that 
might have made permissible the establishment of a non- 
compensatory rate between the United States and Tokyo, 
namely, an equivalent addition to the service mail rate on 
other segments of Pan American’s Pacific Division. 

This is not the first case in which the Board has been 
confronted with the situation where the establishment of 
a compensatory rate for the transportation of mail over 
a segment of a carrier’s operation might make the service 
of one carrier less attractive to the Post Office Department 
because the cost of transporting the mail would be higher 
than on the route of some other carrier. In these other 
eases, while the Board has ‘‘equalized’’ the rate of the 
higher cost carrier with that of the lower cost carrier 
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over the competitive segment, it has compensated the 
carrier by an offsetting increase on noncompetitive seg- 
ments, so that for its entire operation the carrier would 
recover the costs of the mail service. Thus, in Order No. 
E-8231, fixing service mail rates for operations in the 
Latin American area, the Board found that the costs of 
Braniff Airways for carrying U.S. mail were 74¢ per ton 
mile whereas Pan American’s were only 53¢. In order to 
permit Braniff to participate in the carriage of the mail 
between Miami and the Panama Canal, a sector over which 
Braniff and Pan American compete, the Board set the same 
rate for Braniff as for Pan American on this sector. Rec- 
ognizing, however, that this would deprive Braniff of a 
fair and reasonable rate for the carriage of U. S. mail in 
its total international services, the Board increased the 
rate to be paid to Braniff on noncompetitive segments 
to 79¢, saying (p. 5): 


‘‘In order to avoid substantial diversion of mail 
revenues to the carriers serving these points at 
lower rates, separate service rates should be set for 
each competitive segment at the level of the lowest 
rate in effect for such segment. However, the re- 
duction of the rate for services on individual seg- 
ments would not be proper unless an appropriate tn- 
crease for services on the remaining segments ts 
effected simultaneously im order that the average 
rate remain at a fair and reasonable level. Accord- 
ingly, the Board proposes herein that the revised 
rates for these carriers shall be recast as a matter 
of structure so that the carriers will be paid effec- 
tive April 8, 1954 on the basis of (a) a rate equal to 
the lowest rate in effect for services between each 
pair of competitive overseas points, and (b) an 
‘appropriate rate above the proposed new average 
area rate for services between all other pairs of 
points in such area in an amount that will produce 
such new average area rate.’? (Emphasis added.) 
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In other words, the Board recognized that where payment 
of the same dollar amount for carriage of a given amount 
of mail between two points did not cover the costs of one 
carrier, it must make up the difference on other segments 
of that carrier’s operation in order to maintain an over- 
all fair and reasonable rate level. 

Pan American was willing to accept a similar solution 
here. If the Post Office desired, as a matter of adminis- 
trative convenience, to have the cost of moving U. S.- 
Tokyo mail the same on both Pan American and North- 
west, despite the longer mileage which the Government 
required Pan American to fly, Pan American was willing 
to carry the mail at that rate, provided that the deficiency 
below cost on the U. S.-Tokyo mail was offset by rates 
sufficiently above cost on segments where this competitive 
problem did not arise, as, for example, on Pan American’s 
route to Australia. 

The Board, however, refused to make any such adjust- 
ment and attempted to distinguish its decision in the 
Braniff case by asserting a distinction between ‘‘rate 
equalization’’ and ‘‘mileage equalization’’. In essence, it 
contended that ‘‘rate equalization’? does not involve a 
question of what costs should be recognized but rather 
how to cast the rate as a matter of structure, whereas 
‘*mileage equalization’? involves the substantive question 
of the fairness of the rate from a rate level standpoint. 
Specifically, it attempted to escape its own ruling in the 
Braniff case by stating that it had ‘‘presumed”’ in that 
case that Braniff’s costs were no higher than Pan Amer- 
ican’s on the competitive sector, so that the increased rate 
fixed for Braniff’s other sectors merely recognized 
Braniff’s higher than average costs on such other sectors 
(Tr. 1048). 

As we have shown (pp. 28-30), the findings with respect 
to the ‘‘need’’ for Pan American’s service are erroneous 
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and irrelevant. Putting that aside, however, it is clear 
that the Board’s analysis is untenable. The case for off- 
setting a deficiency below cost would seem to be stronger 
where the reason for the deficiency was that the carrier 
was required to fly a circuitous course by the Government 
itself, than where it arose from higher costs generally. 
There was not the slightest evidence that Braniff’s costs 
over the competitive sector were the same as Pan Amer- 
ican’s and that Braniff’s higher average costs were due 
to more difficult operations elsewhere, and there is nothing 
in the Board’s opinion in the earlier case to substantiate 
the present self-serving statement that it had ‘‘presumed”’ 
this. The simple fact is that costs incurred by one carrier 
in getting the mail to a particular point may be higher 
than those of a competitor ezther because of higher unit 
eosts per mile or because of more miles. In either event 
‘‘equalization’’ means that the higher cost carrier is to be 
paid the same amount as that to which the lower cost car- 
rier is entitled. What is ‘‘equalized’’ is the aggregate 
payment—not any element in it. The Board’s order here 
is that both Pan American and Northwest should be paid 
$2,358.22 per ton for carrying mail between the United 
States and Tokyo—that and nothing more. There is no 
more reason to say that the equalized rate fixed in this case 
is the product of the carrier’s unit costs and a mileage 
fictitiously ‘‘equalized’’ with Northwest’s, than to say 
that it is the product of Pan American’s own mileage and 
eosts reduced some 22% below actual. The Board’s 
attempted distinction between ‘‘mileage equalization’’ and 
‘‘rate equalization’”’ is thus pure verbalism. 

However, it is unnecessary for the Court to decide 
whether the Board’s attempted distinction is sound or 
not. The only basis on which the Board could lawfully 
require Pan American to carry the mail from the United 
States to Tokyo below cost would be if it established other 
service mail rates affording an equivalent addition above 
cost, so that the rate for the mail service would be com- 














34 


pensatory as a whole. Hence, even if the Board were 
right in thinking this latter course to be inappropriate 
here, the consequence would be that the Board had no 
alternative to establishing a compensatory rate for th 
U. S.-Tokyo segment.* 


II 


None of the other considerations advanced by the 
Board justified the establishment of a noncom- 
pensatory rate. 


In addition to its basic finding that the Postmaster 
General could lawfully be authorized to commandeer Pan 
American’s service at less than cost because the service 
was not ‘‘needed’’, the Board advanced a number of 
subsidiary reasons to support its action. None of these 
has any validity. 


* The Board also relied on the Domestic Trunk Line Service Rate 
case (Order No. E-8678, September 30, 1954), as authority for the 
proposition that the Post Office Department should not be required 
to pay for circuitous mileage which it does not “need” (Tr. 1047-48). 
In that case, after first attempting to compute compensation using the 
shortest mileage flown by the short line carrier between each pair 
of points, the Board expressed concern that since this would cause 
carriers in some instances to be paid for less than the average distance 
flown, this would deprive these carriers of fair compensation (p. 26). 
The Board felt this concern although the average circuity was only 
2.05% and the maximum for any carrier was 6.36%. The Board 
therefore adjusted the standard mileage to include a majority of this 
circuity and only on the basis of this did it find that the equalized 
mileage would produce “fair and reasonable mail compensation for 
each of the 13 trunklines and which will yield each carrier an average 
effective rate per mail ton mile which reasonably approximates its 
relative cost level” (p. 8). The case is not pertinent because the 
unpaid circuity was de minimis ; because to a considerable extent, not 
analyzed by the Board, the circuity resulted from scheduling decisions 
voluntarily made by the carriers for their over-all convenience; and 
because, to the minor extent that the Domestic Trunk Line case in- 
volved any disregard of circuity, the carriers did not press the issue 
and there has thus been no judicial determination of the validity of 
the Board’s action. 
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A. The argument that establishment of the noncom- 
pensatory mail rate is beneficial to Pan American. 

The Board approved the finding of its Examiner ‘‘that 
the carrier obtains greater net revenues under an equalized 
rate than under a ‘cost’ rate’’ (Tr. 1043-44). 

This finding is both unsubstantiated and irrelevant. 

The finding is unsubstantiated because the only attempt 
made by the Examiner or the Board to sustain it con- 
sisted of an argument designed to show that Pan Ameri- 
can would obtain more U. S. mail revenues under an 
equalized rate than without it. This is a long way from 
supporting a conclusion, which the Government had the 
burden of establishing, that Pan American’s over-all net 
revenue position is better if it is required to carry mail 
at less than cost than if it were free to devote this portion 
of its capacity to the carriage of passengers or cargo. 
Actually all the facts point in the other direction. The 
yield per ton mile on first class passengers over this route 
was 224% of the rate established by the Board for the 
carriage of U. S. mail; that for the carriage of tourist 
class passengers was 181%; and that for the carriage of 
cargo was 127%. Pan American was operating at a per- 
centage of capacity which clearly indicates that traffic 
was being turned away (pp. 5-6, above). If the mail which 
the Board required Pan American to carry to Tokyo 
below cost had been diverted to Northwest for carriage 
over its shorter route at a compensatory rate, this not 
only would have increased Pan American’s passenger and 
cargo capacity but would have reduced Northwest’s abil- 
ity to carry passengers and cargo (Tr. 480, 516). The bulk 
of these would almost certainly have become available 
to Pan American, which provides most of the other service 
between the United States and Tokyo. 

The finding is irrelevant because the law leaves the 
decision as to what is best for a carrier in the carrier’s 
management, not in the Board. Whether Pan American’s 
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management was right or wrong in thinking it would be 
better off not to carry U. S. mail to Tokyo than to carry 
it at a below cost rate, this was a decision for Pan Ameri- 
can’s management to make. That is the clear lesson of 
Northern Pacific Railway Company v. North Dakota, 
supra. 

The utmost which this argument as to benefit might 
support, if it were factually substantiated, which it was 
not, would be a rejection of any claim for increased sub- 
sidy as a result of loss of the mail. That issue, however, 
was not before the Board and might never be. Pan 
American’s management believed it would be better, not 
worse, off by not carrying the mail than by carrying 
it at a noncompensatory rate. Under the law it was 
entitled to test this out. If it proved to be right, the 
issue would never arise. If it proved to be wrong, the 
Board could deal with the question at that time. 


B. The argument that the noncompensatory rate bene- 
fits the Government. 

There are two respects wherein it has been suggested 
that the Government benefits from the establishment of 
a@ noncompensatory equalized mail rate for Pan American 
between the United States and Tokyo. 

First, it is contended that the equalized rate enables the 
Post Office Department to take full advantage of both 
United States air routes (Pan American’s from San 
Francisco and Northwest’s from Seattle) for the trans- 
portation of U. S. mail between United States and Tokyo. 
On this point, the Initial Decision (which the Board 
ae had this to say (Tr. 843-44): 


*‘Our Government has had a long-standing policy 
in favor of competition between United States 
flag carriers over major international routes.” 
This policy has been followed in the Pacific 
area and the Board has in the past considered 


11 American Export Air., Trans-Atlantic Service, 2 CAB 16, 29-35 
(1940). 
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the Central Pacific Route of Pan America and 
the Great Cirele Route of Northwest to offer 
two separate and competitive services between 
the West Coast of the United States and Tokyo.” 


‘*As regards the postal service, the evidence of 
record reflects the competitive nature of the two 
routes. Mail is routed and dispatched by the Post 
Office Department generally in accord with basic 
ground rules calling for selection of gateways and 
schedules in such manner as to effect the most 
expeditious delivery of air mail, and contemplating, 
where service factors are equal, that the most 
economical routes are used insofar as practicable. 
In routing and dispatching air mail between the 
United States and Tokyo as regards the situation 
herein, two gateways (San Francisco and Seattle) 
are available to the Post Office Department, served 
by two different carriers operating daily schedules 
from each gateway with widely differing departure 
and arrival times. Thus, the Post Office Department 
has an option of routing and dispatching air mail 
moving to, from, or beyond Seattle/San Francisco 
and to, from, or beyond Tokyo either through Seattle 
via the Great Circle Route or through San Fran- 
cisco via the Central Pacific route. Choice of a 
particular routing by the Post Office Department 
has been predicated upon service and cost con- 
siderations. ”’ 








All that this really amounts to is an admission that the 
Post Office Department’s use of Pan American’s service 
benefits the mail service. It is thus an additional reason 
why the Government should pay a compensatory rate, and 
a further refutation of the Board’s primary argument 
that Pan American is not entitled to be paid its cost of 
service because its services are not ‘‘needed”’ by the Post 
Office Department. 

12 Trans-Pacific Certificate Renewal Case, Order No. E-8929, De- 
cember 15, 1954, p. 4 of Mimeographed Opinion; Pan Am. World 


Airways, et al., Pac. Route Amendment, 12 C.A.B. 158, 165 (1950) ; 
and the Pacific Case, 7 C.A.B. 209, 223 (1946). 
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The second contention was that the Government’s over- 
all subsidy bill would be reduced if Pan American’s 
revenues from the carriage of mail were maximized. This 
argument was expressed as follows in the Initial Decision: 


‘‘While it is true that on an over-all dollar basis 
Pan American would not suffer from the loss of 
service mail revenues since under the carrier’s 
presently effective section 406 rate’’ deficiencies 
in service mail pay would be made up by increased 
subsidy payments, the cost to the Government, as 
a whole, would increase as soon as any diversion 
of mail to Northwest takes place. This is because 
Northwest is a service rate carrier receiving no 
subsidy,!® and, accordingly, there is no subsidy 
against which to offset the service mail payments 
which will be made to Northwest if the volume of 
mail it earried grew larger. Therefore, since the 
Post Office Department does not need a circuitous 
mileage and since mileage equalization maximizes 
Pan American’s service mail revenues, the finaliza- 
tion of the rates proposed in Order No. E-9608 will 
reduce the over-all mail pay costs to the Govern- 
ment.’’ (Tr. 850) 


There are many things wrong with this line of argu- 
ment. It assumes, without proper supporting facts or 
findings, that Pan American’s total net revenues are 
increased by the carriage of more U. S. mail at less than 
cost. As noted above, however, this was certainly un- 
proved by the Government and probably is false. The 
argument ignores the Board’s duty, under Reorganization 
Plan No. 10, to set fair and reasonable compensatory rates 
without regard to subsidy considerations. It likewise 
ignores that if Pan American’s decision not to carry mail 
rather than carry it at a noncompensatory rate proved to 


17 Pan American World Airways, Inc., System Mail Rates, Order 
No. E-9889, December 30, 1955. [Note that this has since been 
opened by the Board. See page 6, above.] 

18 Northwest Airlines, Inc., Trans-Pacific Operations Mail Rates, 
Order No. E-9696, October 27, 1955; and Order No. E-9958, Janu- 
ary 31, 1956. 
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have adverse financial consequences, the Board might re- 
fuse to grant equivalent subsidy (see p. 36, supra). 
Finally, the whole argument rests on the assumption that 
Pan American will continue to receive subsidy, whereas 
Pan American has received none since October 1, 1956, 
and a majority of the Board has recently said that 
whether it will receive any is ‘‘by no means certain”’ 
(p. 6, supra). 

The greatest vice in this whole argument, however, is 
its complete irrelevance. The Board is under a legal obli- 
gation to establish a ‘‘fair and reasonable’’ rate, which 
constitutes ‘‘just compensation’? to Pan American. In a 
narrow, selfish sense, the Government admittedly is better 
off if it can get by with paying Pan American a lesser 
amount for carrying mail. In that same limited sense, the 
Government would be even better off if Pan American 
could be compelled to provide that service without any 
charge. This, however, does not constitute an acceptable 
reason for depriving Pan American of its legal right to 
compensation for service which the Government has com- 
pelled it to perform. 


C. The argument based on the subsidy provision of 
the Act. 


The Board followed its Examiner in holding that there 
was no issue of confiscation in the constitutional sense, 
or of just compensation, because Section 406 of the Act 
makes provision for the payment of any subsidy which 
Pan American may require (Tr. 1045-46). In essence, the 
argument is that the correctness or adequacy of the non- 
subsidy service rate fixed for the carriage of U. S. mail 
is unimportant because additional compensation in the 
form of subsidy will make the carrier whole. Under this 
theory, the Board could fix Pan American’s mail compen- 
sation at only one cent per ton mile because any deficiency 
would be made up out of subsidy. 
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Whatever bearing this argument might have on issues 
arising under the Fifth Amendment, it direetly contra- 
venes the provisions of Reorganization Plan No. 10, and 
the over-all statutory scheme governing the transportation 
of U. S. mail by air (pp. 18-19, above). The Board 
is required to establish service mail payments at a level 
which will require the Post Office to pay the fair and 
reasonable costs of the service it receives and which will 
achieve complete and formal separation of service pay 
from subsidy pay so that the Government will know what 
it is costing to provide mail service for the public and 
what it is paying by way of subsidy. The Post Office, in 
other words, is to pay a subsidized carrier for carrying 
the mail exactly what it would pay if there were no sub- 
sidy—neither more, as it often did before 1953, nor less. 
Significantly, the Board did not regard the fact that 
Braniff was receiving subsidy as a sufficient reason for 
refusing to establish a compensatory service mail for that 
earrier (see pp. 31-32, above). 

Even with respect to issues under the Fifth Amendment 
this argument would be pertinent only on a showing that 
subsidy had, in fact, been granted in an amount snfficient 
to compensate the carrier for this taking of its property, 
in addition to any amount that would otherwise have been 
allowed. The Board did not and could not make any such 
showing. 

Indeed, the questions whether Pan American will receive 
any subsidy, and whether any subsidy that is awarded 
in fact makes up for the lack of compensatory service 
mail pay on the Pacific, are purely speculative. Since 
October 1, 1956 Pan American has received no subsidy, 
and a majority of the Board has questioned whether Pan 
American will receive any (p. 6). This points up the 
legal and practical necessity that the Board establish fair 
and reasonable service mail rates irrespective of subsidy 
considerations. 
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Il 


At the very least, and without prejudice to its 
over-all position, Pan American must be compensated 
for mileage in excess of the “standard mileage” 
which is the equivalent of the domestic haul from 
San Francisco to Seattle. 


If Pan American did not operate between San Francisco 
and Tokyo, or if it were not authorized or required to 
carry U. S. mail, all mail from San Francisco to Tokyo 
would be flown from San Francisco to Seattle on a domes- 
tic airline and then transferred to Northwest Airlines for 
carriage from Seattle to Tokyo. The total cost to the Post 
Office Department of moving San Francisco mail to Tokyo 
in this manner would be $2,629.78 per ton, consisting of 
$271.56 paid to a domestic airline and $2,358.22 paid to 
Northwest. The Post Office Department would pay for 
5,758 miles—680 miles from San Francisco to Seattle plus 
Northwest’s ‘‘standard’’ 5,078 miles from Seattle to Tokyo. 

However, Pan American does operate, and does carry 
the major part of this mail (Tr. 425-26, 439). It carries it 
not just 5,758 miles, but 900 miles more. Yet despite the 
higher cost, caused by the longer mileage which Pan 
American has been compelled to fly, the Board has refused 
to require the Post Office to pay Pan American even the 
minimum amount of $2,629.78 per ton which would be 
payable for transportation over the shorter route. This 
is truly unconscionable. 

This injustice has been made even more apparent by the 
Board’s recent decision enabling Pan American, as of 
October 1, 1957, to fly the 5,758 miles route from San Fran- 
cisco to Tokyo. But still the Board will require the Post 
Office to pay Pan American for only 5,078 miles trans- 
portation. 

How does the Board justify this? Here is all that it 
says (Tr. 1050-51): 


‘‘Finally, PAA has excepted to the Examiner’s re- 
fusal to add to the equalized rate, an amount equiva- 
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lent to the Department’s cost of moving mail be- 
tween San Francisco and Seattle. PAA asserted 
this claim on the theory that moving the mail 
through San Francisco under an equalized rate saves 
the Post Office the cost of the domestic haul to and 
from Seattle that would be incurred, in the absence 
of equalization, if mail were to be moved across the 
Pacific via Northwest. The Examiner denied the 
claim on the grounds that PAA had not made a 
sufficient record to identify the mail that would be 
subject to such additional compensation and had 
conceded that such identification would be difficult. 


‘*On the record, the Examiner’s ruling was clearly 
correct. In the first place the measure of any sav- 
ings to the Department on the domestic haul would 
not be the San Francisco-Seattle rate, except on 
mail originating or terminating in San Francisco 
or mail that must move through San Francisco go- 
ing to or from Seattle. The measure on all other 
mail would be the difference in cost of moving mail 
between domestic point of origin (or destination) 
| and San Francisco as opposed to Seattle. In the 
second place, there is nothing in the record to 
“enable us to determine what mail, if any, should 
be assessed with this charge or what the cost would 
be for any particular portion of PAA’s total 
volume. On brief to the Board PAA has argued 
that the problem can be handled by a simple 
formula that the Post Office could devise. Whether 
this is so, we cannot say on the record before us 
since it contains absolutely nothing on this ques- 
tion.’’ 


The Board is thus saying: (1) that Pan American is 
entitled to be paid the equivalent of the San Francisco- 
Seattle haul only for ‘‘mail originating or terminating in 
San Francisco or mail that must move through San 
Francisco going to or from Seattle’’; and (2) that ‘‘there 
is nothing in the record to enable us to determine what 
mail, if any, should be assessed with this charge’’. 

The first of these reasons is of most doubtful validity. 
If the Post Office Department chooses to route via San 


wales 


43 


Francisco mail coming from other areas in the United 
States, it does so because this provides the fastest service, 
or because the competitive service offered by Northwest is 
in some way inadequate. In other words, as the Post 
Office Department conceded by its explanation of its 
dispatch schedules (Tr. 456), the postal service has been 
benefited by the routing via San Francisco. In such a 
case, San Francisco, not Seattle, is the point whence pay- 
ment to Pan American must be made. 

The second reason advanced by the Board—lack of 
precise data—is altogether untenable.* Pan American is 
given sacks of mail at San Francisco for carriage to 
Tokyo. There is no way by which Pan American can 
know or find out where the mail in those sacks originated 
—whether in San Francisco itself; in adjacent areas, such 
as Nevada or Utah, for which the California route is the 
most expeditious; or in Chicago, Washington or New 
York. The Post Office Department, however, not only can 
and does have such information, but it in effect controls 
and creates the facts. Pan American’s request for pro- 
duction of this data by the Postmaster General, who was 
a party to the Board proceeding, was never honored (Tr. 
373-74). Can these circumstances possibly free the Gov- 
ernment of its minimum obligation to pay for the San 
Francisco-Seattle haul of California originated mail? 

Pan American did what it could to supply the data 
which the Post Office did not. It showed the percentage 
of total U. S. mail attributable to the San Francisco area 
based on latest available population data,** the volumes of 
civilian and military mail by direction and by carrier, 
through November, 1956, and the Post Office Department 
dispatch schedules, which indicate by category and direc- 


* The suggestion that perhaps no mail carried by Pan American 
originates in or is destined to San Francisco, which can be the only 
purpose of the words “if any”, is patently absurd. 

** A witness for the Post Office agreed that “population is a pretty 
good barometer” of mail distribution although “it doesn’t always 
follow in showing the true volume of mail”. He was unable to sug- 
gest any better method (Tr. 374). 
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tion what mail was to be assigned to Pan American and 
what to Northwest. These data would have permitted a 
fair approximation of how much truly local San Francisco 
mail was carried by Pan American, if there had been any 
real interest in doing this. 

Beyond all this the Board committed a basic error in 
treating the case as if it were a suit on a contract rather 
than a proceeding for the fixing of a mail rate. If 
under the law Pan American is entitled to be paid for 
the San Francisco-Seattle haul with respect to mail 
originating in San Francisco and a contiguous area and 
only as to this, it was for the Board to say so and leave 
it to the Post Office Department to work out the dollar 
payments that this would require. Even if it be assumed 
that there were no mail counts available for the past 
period, the Board could have ordered them to be made 
periodically, and these would supply reasonably accurate 
data not only for the future but for the past as well. 
Absolute precision in such matters is neither attain- 
able nor required. Certainly the Post Office could 
produce data that would come far closer to a fair result 
than the Board’s solution—that because Pan American 
had been unable to get the Post Office to produce data 
showing the precise amount of the mail that originated in 
and around San Francisco, Pan American must be treated 
as if none originated there. This is the one figure that 
everyone knows to be wrong. 


Conclusion 

The Board’s action fixing a service mail rate for Pan 
American’s carriage of U. S.-Tokyo mail at less than 
cost, with the consequence that, on the Board’s own figures, 
the service mail rate for Pan American’s entire Pacific 
Division became noncompensatory, is a clear violation 
of law. The Board’s opinion is instinct with a readi- 
ness to ignore legal requirements in favor of supposed 
considerations of practicality and the Board’s superior 
wisdom as to what is best for the carrier. The Board 
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should be instructed to observe the legal requirements 


as laid down by Congress, the President and the Supreme 
Court. 


Respectfully submitted, 


Henry J. FRIENDLY, 
Rosert G. Barwarp, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 
Of Counsel: 
Ewinv ScHorr, 
Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 
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APPENDIX A 
STATUTORY PROVISIONS 


Constitution of the United States 
Amendment V—Capital Crimes; Due Process. 


““No person shall be * * * deprived of prop- 
erty without due process of law; nor shall private 
property be taken for public use, without just com- 
pensation.”’ 


Civil Aeronautics Act, 49 USC 401 


Section 401 Certificates of Public Convenience and 
Necessity (49 USC 481) 


‘‘Requirement as to Carriage of Mail 


(m) Whenever so authorized by its certificate, any 
air carrier shall provide necessary and ade- 
quate facilities and service for the transporta- 
tion of mail, and shall transport mail whenever 
required by the Postmaster General. Such air 
carrier shall be entitled to receive reasonable 
compensation therefor as hereinafter provided.’’ 


Section 405 Transportation of Mail (49 USC 485) 
‘*Mail Schedules 


(e) Each air carrier shall, from time to time, 
file with the Authority and the Postmaster 
General, a statement showing the points be- 
tween which such air carrier is authorized to 
engage in air transportation, and all schedules, 
and all changes therein, of aircraft, regularly 
operated by the carrier between such points, 
setting forth in respect of each such schedule 
the points served thereby and the time of 
arrival and departure at each such point. The 
Postmaster General may designate any such 
schedule for the transportation of mail between 
the points between which the air carrier is 
authorized by its certificate to transport mail, 
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and may, by order, require the air carrier to 
establish additional schedules for the trans- 
portation of mail between such points. * * *”’ 


Section 405 Transportation of Mail (49 USC 485) 
‘“‘Tender of Mail 


g) From and after the issuance of any certificate 
authorizing the transportation of mail by air- 
craft, the Postmaster General shall tender mail 
to the holder thereof, to the extent required 
by the Postal Service, for transportation be- 
tween the points named in such certificate for 
the transportation of mail, and such mail shall 
be transported by the air carrier holding such 
certificate in accordance with such rules, regu- 
lations, and requirements as may be promul- 
gated by the Postmaster General under this 
section.”’ 


Section 406 Rates for Transportation of Mail (49 USC 
486) 


‘Authority to Fix Rates 


(a) The Authority is empowered and directed, upon 
its own initiative or upon petition of the Post- 
master General or an air carrier, (1) to fix 
and determine from time to time, after notice 
and hearing, the fair and reasonable rates of 
compensation for the transportation of mail 
by aircraft, the facilities used and useful there- 
for, and the services connected therewith (in- 
cluding the transportation of mail by an air 
carrier by other means than aircraft when- 
ever such transportation is incidental to the 
transportation of mail by aircraft or is made 
necesSary by conditions of emergency arising 
from aircraft operation), by each holder of a 
certificate authorizing the transportation of 
mail by aircraft, and to make such rates effec- 
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tive from such date as it shall determine to be 
proper; (2) to prescribe the method or meth- 
ods, by aircraft-mile, pound-mile, weight, space, 
or any combination thereof, or otherwise, for 
ascertaining such rates of compensation for 
each air carrier or class of air carriers; and 
(3) to publish the same; and the rates so fixed 
and determined shall be paid by the Postmaster 
General from appropriations for the transpor- 
tation of mail by aircraft.’’ 


Section 406 Rates for Transportation of Mail (49 USC 
486) 


‘*Rate-Making Elements 


(b) In fixing and determining fair and reasonable 
rates of compensation under this section, the 
Authority, considering the conditions peculiar 
to transportation by aircraft and to the par- 
ticular air carrier or class of air carriers, may 
fix different rates for different air carriers or 
classes of air carriers, and different classes of 
service. In determining the rate in each case, 
the Authority shall take into consideration, 
among other factors, the condition that such air 
carriers may hold and operate under certificates 
authorizing the carriage of mail only by provid- 
ing necessary and adequate facilities and ser- 
vice for the transportation of mail; such stand- 
ards respecting the character and quality of 
service to be rendered by air carriers as may 
be prescribed by or pursuant to law; and the 
need of each such carrier for compensation for 
the transportation of mail sufficient to imsure 
the performance of such service, and, together 
with all other revenue of the air carrier, to 
enable such air carrier under honest, economi- 
eal and efficient management, to maintain and 
continue the development of air transportation 
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to the extent and of the character and quality 
required for the commerce of the United States, 
the Postal Service, and the national defense.”’ 


Section 1006 Judicial Review of Authority’s Orders (49 
USC 646) 


‘‘Orders of Authority Subject to Review 


(a) Any order, affirmative or negative, issued by 
the Authority under this Act, except any order 
in respect of any foreign air carrier subject to 
the approval of the President as provided in 
section 801 of this Act, shall be subject to re- 
view by the circuit court of appeals of the 
United States or the United States Court of 
Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry 
of such order, by any person disclosing a sub- 
stantial interest in such order. After the ex- 
piration of said sixty days a petition may be 
filed only by leave of court upon a showing of 
reasonable grounds for failure to file the peti- 
tion theretofore.’’ 


Section 1006 Judicial Review of Authority’s Orders (49 
USC 646) 


**Venue 


(b) A petition under this section, shall be filed in 
the court for the circuit wherein the petitioner 
resides or has his principal place of business or 
in the United States Court of Appeals for the 
District of Columbia.”’ 


Reorganization Plan No. 10 of 1953, 67 Stat. 644 
“Payments to Air Carriers 


Section 1. Transfer of fumctions.—There are 
hereby transferred to the Civil Aeronautics Board 
(hereinafter referred to as the ‘Board’) the func- 
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tions of the Postmaster General with respect to pay- 
ing to each air carrier so much of the compensation 
fixed and determined by the Board under section 
406 of the Civil Aeronautics Act of 1938 (52 Stat. 
998, as amended, 49 U.S.C. 486), as is in excess of 
the amount payable to such air carrier, under hon- 
est, economical and efficient management, for the 
transportation of mail by aircraft, the facilities used 
and useful therefor, and the services connected 
therewith at fair and reasonable rates fixed and de- 
termined by the Board in accordance with that sec- 
tion without regard to the following provision of 
subsection (b) thereof: ‘the need of such carrier for 
compensation for the transportation of mail suffi- 
cient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical, 
and efficient management, to maintain and continue 
the development of air transportation to the extent 
and of the character and quality required for the 
commerce of the United States, the postal service, 
and the national defense.’ ”’ 





Administrative Procedure Act, 5 USC 1001 
‘Section 1009. Judicial Review of Agency Action. 


Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed 
to agency discretion. 


Rights of review 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or 
aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judi- 
cial review thereof. 


Form and venue of proceedings 





(b) The form of proceeding for judicial review shall 
be any special statutory review of proceeding 
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relevant to the subject matter in any court 
specified by statute or, in the absence or inade- 
quacy thereof, any applicable form of legal ac- 
tion (including actions for declaratory judg- 
ments or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 


Acts Reviewable 


Every agency action made reviewable by statute 
and every final agency action for which there is 
no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or 
ruling not directly reviewable shall be subject 
to review upon the review of the final agency 
action. Except as otherwise expressly required 
by statute, agency action otherwise final shall 
be final for the purposes of this subsection 
whether or not there has been presented or de- 
termined any application for a declaratory 
order, for any form of reconsideration, or (un- 
less the agency otherwise requires by rule and 
provides that the action meanwhile shall be in- 
operative) for an appeal to superior agency 
authority. 


Scope of Review 


So far as necessary to decision and where pre- 
sented the reviewing court shall decide all rele- 
vant questions of law, interpret constitutional 
and statutory provisions, and determine the 
meaning or applicability of the terms of any 
agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside 
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agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of dis- 
cretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, 
privilege or immunity; (3) in excess of statu- 
tory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance 
of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of 
this title or otherwise reviewed on the record 
of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the 
reviewing court. In making the foregoing de- 
terminations the court shall review the whole 
record or such portions thereof as may be 
cited by any party, and due account shall be 
taken of the rule of prejudicial error. June 11, 
1946, ¢. 324, $10, 60 Stat. 243.”’ 
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United States Court of Appeals 


For tHe Distrricr oF CotumBia Crecurr 


No. 13,817—April Term, 1957 
$$ ____— 


Pan American Woritp Airways, Inc., 
Petitioner, 
Vv. 


Crvm Axrronavtics Boarp, 
Respondent. 


or 


Before—F any, Circuit Judge, in Chambers. 


Order 


Upon consideration of the joint motion of the parties to 
dispense with the prehearing conference and for approval 
of a stipulation as to the issues and procedure, it is 


OrprreD that the prehearing conference in this case be 
dispensed with and that the stipulation the parties have 
submitted be approved and that the Clerk be directed to 
file said stipulation forthwith. 


It is FURTHER ORDERED that the stipulation as to issues 
and procedures shall be printed in the joint appendix and 
shall control the subsequent course of this proceeding un- 
less modified by further order of this Court. 


Dated: June 12, 1957 














IN THE 
UNITED STATES COURT OF APPEALS 


For tHe Districr or Cotumsra Criecurr 


No. 13,817 


rt 


Pan American Worxtp Airways, Inc., 
Petitioner, 
v. 


Crvm AxERonavtTICcS Boarp, 
Respondent. 


Motion to Dispense with Prehearing Conference 
and for Approval of Stipulation 


The parties to this case respectfully move the Court 
for entry of an order dispensing with the prehearing con- 
ference herein and approving the annexed stipulation. 
In support of this motion the parties represent as 
follows: 


1. The petitioner seeks review of an order of the Civil 
Aeronautics Board (E-11060 of February 25, 1957) which 
fixed rates under Reorganization Plan No. 10 of 1953, 
for the transportation of mail by aircraft between San 
Francisco/Seattle/Portland and Tokyo for the period on 
and after April 1, 1955. 


2. Agreement has been reached by all parties as 
reflected in the annexed stipulation with respect to the 
issues and the contents of the joint appendix to briefs, 
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and establishes brief dates, all of which are matters 
normally covered at the prehearing conference. Since 
the parties have by voluntary agreement accomplished 
the basic objective of the prehearing conference pro- 
cedure, it is believed that, should the Court approve the 
annexed stipulation, a prehearing conference herein is 
unnecessary and would serve no useful purpose. 


Respectfully submitted, 


/s/ 


Franklin M. Stone 
General Counsel 
Civil Aeronautics Board 
Attorney for Respondent 


/s/ 


Robert C. Barnard 
Attorney for Petitioner 


Dated: June 12, 1957 














IN THE 
UNITED STATES COURT OF APPEALS 


For THE District or CotumBra Cikcuir 


No. 13,817 


—_—_—_— ee 


Pan American Worip Airways, Inc., 
Petitioner, 
Vs 


Crvm AxrRonavTics Boarp, 
Respondent. 


TS Oo 


Stipulation 


Pursuant to Rule 38(b) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby 
stipulate and agree as follows with respect to the issues 
and the procedure and dates for the filing of the briefs 
and joint appendix to briefs herein: 


I 
Issues 


Petitioner seeks review of an order by the Board fix- 
ing rates to be paid to petitioner by the Postmaster 
General for the transportation of mail between San 
Francisco/Seattle/Portland and Tokyo. Petitioner chal- 
lenges the validity of these rates on the ground that 
they are made applicable to a ‘‘standard mileage’’ which 
comprises the shorter route mileage of its competitor, 
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Northwest Airlines, rather than its own longer route 
mileage. Petitioner alleges that such rate equalization 
between itself and Northwest Airlines renders its rate 
invalid and unreasonable. The challenge is directed to 
findings of both law and fact. 

Petitioner urges that the issues are adequately revealed 
in its petition for review and that no useful purpose 
would be served by attempting to restate or paraphrase 
them here. Respondent is agreeable, provided one addi- 
tional issue is included. Accordingly, the parties agree 
that the issues are as contained in the petition for review 
and the following additional issue: 


Whether the Board’s order is reviewable since it 
merely fixed that part of the petitioner’s compensa- 
tion for the transportation of mail which is pay- 
able by the Postmaster General under Reorganiza- 
tion Plan No. 10 of 1953, and does not affect the 
petitioner’s total compensation fixed under Section 
406 of the Civil Aeronautics Act, such total com- 
pensation and the order fixing it not being on 
appeal or in issue here. 


This agreement is subject to the right of any party to 
abandon any such issues, to rephrase or discuss them in 
terms of subsidiary issues, or to take the position that 
any matter set forth therein is unnecessary or irrelevant 
to the Board’s determinations, or that it is not properly 
in issue before this Court. 


Il 


Procedure with Respect to Filing of Briefs 
and Joint Appendix to Briefs 


For the purpose of eliminating needless printing and 
of facilitating the work of the Court, the parties agree 
that their briefs and the joint appendix to briefs will be 
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served and filed in accordance with the procedures here- 
inafter set forth: 


All briefs will be served and filed in typewritten, 
printed or multilithed form at the dates fixed hereafter 
with references to the pages of the certified record 
(‘‘Tr.’’). Briefs not filed and served in printed or multi- 
lithed form in the first place shall be printed or multilithed 
and the printed or multilithed copies served and filed 
without avoidable delay after service of the typewritten 
briefs. At the time each party serves its brief in the 
first place it will also serve its designation of the por- 
tions of the certified record to be printed in the joint 
appendix. As soon as all designations have been made, 
the petitioner shall cause the joint appendix to be printed 
with the page numbers of the record as certified to this 
Court appearing at the place where each new record 
page begins on the printed page of the joint appendix, 
and running heads showing the record pages appearing 
thereon shali be printed at the outer top corner of each 
page of the printed joint appendix. The usual numerical 
designation of the printed joint appendix will appear in 
the center of the top of the page. 

Petitioner will serve its brief, together with its desig- 
nation of those portions of the certified record which 
it wishes to have printed in the joint appendix, upon 
respondent on or before September 16, 1957. Respondent 
will serve its brief and designations on petitioner on or 
before October 18, 1957. Petitioner will serve its reply 
brief, if any, and supplemental designations, if any, upon 
respondent on or before November 4, 1957. 

The joint appendix shall contain the materials required 
to be printed by the Rules of this Court, except the 
Petition for Review; the materials designated by the 
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parties as heretofore provided; and this stipulation and 
the order of the Court approving the stipulation. 

It is further agreed and stipulated that any party on 
brief and argument, and the Court in reaching its decision, 
may refer to and rely upon any portion of the unprinted 
transcript of record to the same extent and effect as if 
such portions of the transcript had been printed, it being 
understood that any portions of the record thus referred 
| to will be printed in a supplemental joint appendix if 
| the Court directs the same to be printed. 


Respectfully submitted, 


eee e een ee eee enna ness en eas ae sen esse assesses eessseeeeseees 


Franklin M. Stone 
General Counsel 
Civil Aeronautics Board 
Attorney for Respondent 


See eec ce seer esos eee es esses sees seseeseseessesesesssessorses 


Robert C. Barnard 
Attorney for Petitioner 


Dated: June 12, 1957 











i 4) 


(1041) 


[1041] 
E-11060 


UNITED STATES OF AMERICA 
Crvit AERONAUTICS Boarp 
Wasuincton, D. C. 
Served: 


PACIFIC SERVICE RATE CASE 
Docket No. 6630 Er aL 


Decided: February 25, 1957 


Final service rate payable under Reorganization Plan 10 
of 1953 fixed for Pan American’s Pacific services, 
effective April 1, 1955. 


Pan American rate for San Francisco/Seattle-Tokyo seg- 
| ment in competition with Northwest ‘‘equalized’’ at 
the level of Northwest’s rate, where equalized rate 
enables Pan American to obtain optimum net service 
mail pay revenues. 


Equalized rate is fair and reasonable where it results in 
| optimum mail revenues even though it does not cover 
fully allocated unit costs. ‘‘Rate equalization’ and 

_ “mileage equalization’? distinguished. 


Need of Post Office for services determines whether a rate 
based on the fully allocated unit costs of circuitous 
carrier can be established. 


Constitutional right to ‘‘just compensation”’ is not in issue 
in the establishment of rates under Reorganization 
Plan 10 of 1953. 
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Equalized rate is fixed for ‘‘past period’’ where it is con- 
jectural whether there was any need for Pan Ameri- 
ean’s circuitous services. 


Rate cannot reflect alleged savings to Post Office Depart- 
ment on domestic haul of mail shipped via Pan 
American through San Francisco under equalized 
rate, rather than via Northwest through Seattle, 
where record contains no evidence that there is any 
actual saving or, if there is any saving, how much 
it is or how it can be reflected in a rate. 


APPEARANCES 


Henry J. Frienpiy and Joun C. Pri for Pan 
American World Airways, Ine. 


C. Epwarp LeasurEe and Leonarp 8. Hotsrap for 
Northwest Airlines, Ine. 


Juuian T. Crometry, Ase McGrecor Gorr and 
EvuGceNE J. Brau for the Postmaster General. 


ArtTuur S. Present and K. Bruce Friepman for 
the Bureau of Air Operations, Civil Aero- 
nautics Board. 


[1042] 
Opinion 


By tHE Boarp 


This case is before us on exceptions by Pan American 
World Airways (PAA) to the findings and conclusions 
contained in an Initial Decision of Examiner Edward T. 
Stodola determining final mail rates under Reorganization 
Plan 10 of 1953 for PAA’s Pacific Division operations 
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from April 1, 1955 forward. We have received briefs and 
heard oral argument and the case is submitted for final 
decision by the Board. 

The issues in this case are (1) whether PAA’s compen- 
sation for Seattle/San Francisco-Tokyo mail should be 
equalized with Northwest’s, despite the latter’s shorter 
route, or should be based on PAA’s costs? and mileage; 
and (2) if the former, whether there should be any com- 
pensating adjustments in other PAA rates to make up 
the difference between the equalized rate and PAA’s 
eosts. The Examiner found that PAA’s Seattle/San 
Francisco-Tokyo rate should be equalized and that no 
compensating adjustments should be made in other PAA 
rates. Upon consideration of the entire record in this 
case, together with the exceptions and argument, we find 
that we agree with the findings and conclusions of the 
Examiner in all essential respects. Accordingly, except 
as hereinafter modified, we adopt as our own the findings 
and conclusions contained in the Initial Decision, a copy 
of which is attached hereto and made a part hereof. We 
shall limit our discussion to certain of the specific excep- 
tions raised by PAA. 


1. The Examiner found that with an equalized rate 
PAA would obtain approximately one-third of the com- 
petitive mail (7.¢., Seattle/San Francisco-Tokyo mail) and 
that the carrier’s net revenue position would be better 
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than without the equalized rate. PAA has excepted to 
these conclusions, arguing that its share of the total mail 
is not a function of equalization but of the quality of its 


2 References to “costs” herein mean fully allocated costs including return and 
taxes. References to a “cost” rate mean a rate based on fully allocated costs. 
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service as compared with Northwest’s. PAA claims that, 
notwithstanding equalization, as Northwest improves its 
service, with better departure timing and better equipment, 
Northwest will obtain all the mail subject to diversion. 
PAA thus contends that the equalized rate does not im- 
prove its revenue position and that it is entitled to a rate 
based on its costs. 

We are satisfied that the Examiner’s findings, on the 
record before him, were correct. We are called upon, how- 
ever, to consider his conclusions in the light of more recent 
data submitted by the carrier which was not available to 
the Examiner.* PAA has submitted data reflecting its 
participation in the competitive mail during the first 
eleven months of 1956. PAA claims that these new data 
bear out the contentions it made before the Examiner, 
and on argument to the Board. However, we do not agree, 
for we do not attach the same significance to this data as 
does the carrier. While PAA’s share in the total mail 
has dropped below the level which the Examiner had esti- 
mated PAA would carry, PAA’s share is still sufficient 
to support the conclusion that the carrier obtains greater 
net revenues under an equalized 
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rate than under a ‘‘cost’’ rate. The important factor, in 
the last analysis, is not PAA’s share of the total mail 
traffic (relative to Northwest) but the ratio between the 
amount of mail it carries and what it would carry absent 
equalization. While there appears to be no exact estimate 
of what PAA would carry without equalization, it is clear 


1a PAA filed a motion on December 13, 1956, requesting the inclusion of this 
additional data in the record. Bureau Counsel has acceded to the request and 
no objection has been submitted. In the absence of objections, and since there 
appears to be no need for cross-examination on the evidence, PAA’s motion 
is granted and the data is herein considered by the Board. 
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that PAA would lose all or virtually all the military mail, 
as well as a substantial portion of the civilian mail it 
carries. The Post Office estimated that PAA would lose 
about 90 percent of its mail traffic. This would leave 
PAA with considerably less than five percent of the com- 
petitive mail.* In contrast, its present participation under 
equalization, as reflected in the figures for October- 
November 1956 appears to be well over 100 percent greater 
than this. 

In evaluating PAA’s prediction that Northwest will 
achieve complete domination of the market, we think it is 
significant that the facts adduced in PAA’s Motion do 
not substantiate predictions in the same vein that the 
carrier made at the hearing and on brief to the Board. 
PAA contended that Northwest’s conversion of one weekly 
DC-4 schedule to DC-6’s in May of 1956 would cut into 
PAA’s participation; it also argued that the Navy’s mid- 
1956 shift of concentration facilities for certain Fleet mail 
from San Francisco to Seattle would further pare its 
share. The figures included in its Motion*® show that, if 
anything, PAA’s participation increased during the sum- 
mer of 
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1956 when these changes occurred and show no marked 
deviation until, several months later, changes by PAA in 
its own schedules resulted in a sharp drop in its partici- 
pation. Even at the reduced participation reflected in 
figures for the period October 15-November 30, 1956, 


2In the period for which the Post Office made this estimate (Sept. -Nov. 
1955), PAA was carrying approximately 34 percent of the competitive mail, 
4.¢. U. S.-Tokyo mail less mail moving to or from Los Angeles. 
3PAA’s percentage share of U. S.-Tokyo mail during 1956, as reflected in 
Exhibit PA-5A, p. 2, attached to its Motion, are as follows: 
Jan. Feb. ‘Mar. "Apr. May June July Aug. Sept. Oct. Nov. Dec. 
32.9 35.1 314 32.1 352 365 372 37.0 343 284 223 N.A. 
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PAA’s share is, as we have pointed out above, well over 
100 percent greater than it would have been had rates 
not been equalized. 

Perhaps it is true, as PAA maintains, that Northwest 
could potentially schedule flights so as to divert all com- 
petitive mail, or at any rate, could do so if flight schedules 
and equipment could be provided exclusively on the basis 
of Postal needs. But on the record before us, such an 
eventuality is entirely speculative. The demands on 
scheduling made by the passenger service as well as the 
limitations imposed by current equipment shortages sev- 
erely prescribe the scheduling freedom that would be 
necessary for Northwest to control the entire market. 
The evidence provides no basis for a finding that North- 
west will in the near future accomplish what it has not 
done in the 22 months since April 1, 1955, when equaliza- 
tion was first introduced. The fact that Northwest, in 
this period, has not obtained the market control anticipated 
by PAA, is proof of the difficulty of doing so notwith- 
standing PAA’s view that the mail now carried by PAA 
would be ‘‘gravy’’ for Northwest. Obviously we cannot 
now fix a rate on the speculative possibility that North- 
west might, in the future, ultimately gain control of all 
the mail traffic. If, at some time in the future, this 
eventuality should be realized, PAA may then exercise its 
right to seek a new rate based on such changed conditions. 


2. PAA challenges the Examiner’s conclusion that the 
proposed equalized rate in itself is not confisecatory and 
his holding that the rate could not in any event be con- 
fiscatory since PAA’s overall return under its Section 406 


[1046] 


rate is fair and reasonable. In our view there is no issue 
here of confiscation in the constitutional sense. PAA’s 
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right to just compensation could be impaired only if the 
compensation paid under Section 406 of the Act were 
inadequate. 


3. PAA has also excepted to the Examiner’s ultimate 
conclusions on the ground that he failed to follow appli- 
cable Board precedents which, PAA claims, require adher- 
ence to ‘‘cost of service’’ in fixing air mail rates. The 
earrier’s position is that under the Board’s decisions in 
the Big Four Case,* and the Domestic Trunkline Service 
Rate Case,° air mail rates must be based on fully allocated 
costs; it goes on to argue that if its rate is equalized 
over the Seattle/San Francisco-Tokyo segment, under the 
Board’s decision fixing rates for Braniff’s mternational 
operations,® the difference between the yield of the equal- 
ized rate and its fully allocated costs for the segment must 
be made up in the rates for other, non-competitive seg- 
ments. 

In our view, the Examiner’s reading of the Board’s 
previous opinions was sound. His disposition of the equal- 
ization problem was predicated on the same rationale as 
was followed by the Board in the Domestic Trumkline 
Service Rate Case, supra, where the Board was faced with 
the problem of equalizing rates of competitive carriers in 
the domestic market. That problem was not present in 
the Big Four Case, supra, which was decided at a time 
when price was not a factor in the Department’s 


[1047] 


distribution of mail between competitive carriers. In this 
ease, as in the Domestic Trunkline Service Rate Case, 


# American Airlines, et al., Mail Rates, 14 C.A.B. 558 (1951). 


5 Order No. E-8678, September 30, 1954, revised Order No. E-9211, May 17, 
1955, finalized by Order No. E-9284, June 7, 1955. 


ve Order No. E-9695, October 27, 1955, finalizing Order No. E-9489, August 15, 
S. 





15 
(1047) 


price clearly is a factor and, indeed, a crucial factor, since 
it determines whether PAA will carry any of the com- 
petitive mail over the particular segment involved. It 
goes without saying that the impact of rates on traffic and, 
therefore, on revenues, cannot be ignored. The Ex- 
aminer’s decision properly reflected the controlling sig- 
nificance of this factor in this case. 

PAA urges that even if equalization is permissible, 
nevertheless, as in the case of Braniff, the Examiner 
should have compensated for equalizing the rate for 
Seattle/San Francisco-Tokyo mail by increasing rates over 
non-competitive Pacific Division segments( ¢.g., the routes 
to Australia), thereby compelling the Post Office Depart- 
ment to meet PAA’s overall, fully allocated costs. While 
the carrier cites as precedent our action in this same pro- 
ceeding with respect to Braniff’s rates for international 
operations in Central and South America, we have only 
employed the Braniff technique (referred to as rate equal- 
ization) in situations where the mileage of the competing 
carriers was the same. It was used in arriving at PAA’s 
Latin American rates, where PAA’s New York-San Juan 
rate was equalized with Eastern’s,’ and it is the predicate 
for the rates fixed by the instant order to reflect the 
equalization of PAA’s rates between the West Coast and 
Hawaii in competition with United and Northwest.§ The 
Examiner properly refused to adopt the same technique 
in the instant case, since this case involves circuitous 
mileage (hence ‘‘mileage equalization’’) which the Depart- 
ment does not need® and should not 

7 Ibid. 
8 See Order No. E-9608, October 3, 1955. 
®The Department “needs” circuitous competitive service where the shorter- 


haul competitor is unable to move all the mail over a segment in accordance 
with the demands of the Department. 
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[1048] 


be compelled to pay for. 

On exceptions PAA characterizes the distinction drawn 
between ‘‘rate’’ and ‘‘mileage equalization’’ as a purely 
verbal one. In its view both equalization problems arise 
because one carrier has higher costs on a competitive 
segment than its competitor. If such higher costs are to 
be recognized in the rate equalization situation, PAA 
argues, where they are allegedly attributable to less effi- 
cient operations, the higher cost attributable to the extra 
mileage which it is compelled by the Government to oper- 
ate should also be recognized. 

We cannot agree with this argument. The rate equali- 
zation problem arises where two carriers with disparate 
system average unit costs’® compete over a single seg- 
ment. With price a factor in mail distribution, it would 
be unreasonable in such a situation to continue using our 
traditional method of fixing rates for the carrier with the 
higher average costs on a system average basis since the 
predicate for the averaging method was that, overall, the 
method covered all the carrier’s costs. To avoid penaliz- 
ing the carrier, some costing of the competitive segment, 
in relation to the balance of the system, was essential. 
Rather than embarking on the laborious and expensive 
task of allocating costs, however, it was presumed in 
instances where the competitors operated over segments 
of equal length, that the costs of the carrier whose rates 
were being equalized were no higher than its competitors’. 
Thus, for example, in this very case it has been presumed 
that PAA’s San Francisco-Hawaii costs are no higher 


10 The term “system average unit costs” as used herein refers to the average 
unit costs of an entire rate making unit such as Pan American’s Pacific Division 
or TWA’s international operations. 
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than United’s, despite the fact that PAA’s Pacific Division 
average costs are considerably higher than United’s aver- 
age costs. If this 


[1049] 


presumption is made, then it follows that the costs over 
the balance of the system exceed the system average; 
accordingly, it is necessary to adjust the rates over the 
balance of the system so as to produce an overall yield 
equal to the system average costs. In short, in the situa- 
tion we describe, the difference between the ‘‘equalized’’ 
rate and a rate based on system average costs represents 
costs properly attributed not to the competitive segment 
but to other segments on the carrier’s system. 

The instant case is on an entirely different footing. 
PAA’s unit costs (per mail ton-mile) over the competitive 
segment in question are lower than Northwest’s. The 
problem arises because its total cost is higher than North- 
west’s, a difference which is entirely the product of PAA’s 
longer haul. There is no way to relate or attribute this 
difference to other PAA segments. The significance of 
this distinction is simply this: If we were to endeavor 
to compel the Department to meet PAA’s costs on the 
Tokyo route by adjusting rates over non-competitive seg- 
ments, the Post Office would be obliged, since it does not 
‘‘need’’ PAA’s circuitous services, to terminate its use 
of those services; if this were done, there would be no 
‘‘difference’’ to make up on other segments. In short, 
if the Department does not need the circuitous services, 
it cannot be compelled to pay the cost attributable to 
circuity.7 


11 We also agree with the Examiner’s determination that PAA’s circuity for 
the past period (i.¢., Apr.-Dec., 1955) should not be recognized on the grounds 
that it is conjectural whether there was any need for PAA’s services. 
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PAA nevertheless contends that the Department’s need 
for its services is irrelevant, and that the wse of its ser- 
vices is controlling—that is, that the carriage of mail 
rather than the need for services is the test of its right 
to| compensation. In elaboration, PAA points out that 
under the Fifth Amendment, just compensation must be 
paid for any property taken whether the property is 
needed or not. The Fifth Amendment analogy is 


[1050] 


inappropriate, however; the Department’s ‘‘need’’ for 
PAA’s services does not determine whether PAA will be 
compensated; compensation must be paid if the carrier’s 
services are used. ‘‘Need’’ is a factor in determining 
what the measure of that compensation will be, just as 
market value might be the measure of property value in 
a condemnation case. 


4. Finally, PAA has excepted to the Examiner’s refusal 
to add to the equalized rate, an amount equivalent to the 
Department’s cost of moving mail between San Francisco 
and Seattle. PAA asserted this claim on the theory that 
moving the mail through San Francisco under an equal- 
ized rate saves the Post Office the cost of the domestic 
haul to and from Seattle that would be incurred, in the 
absence of equalization, if mail were to be moved across 
the Pacific via Northwest. The Examiner denied the claim 
on the grounds that PAA had not made a sufficient record 
to identify the mail that would be subject to such addi- 
tional compensation and had conceded that such identifica- 
tion would be difficult. 

On the record, the Examiner’s ruling was clearly cor- 
rect. In the first place the measure of any savings to the 
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Department on the domestic haul would not be the San 
Francisco-Seattle rate, except on mail originating or 
terminating in San Francisco or mail that must move 
through San Francisco 


[1051] 


going to or from Seattle. The measure on all other mail 
would be the difference in cost of moving mail between 
domestic point of origin (or destination) and San Fran- 
cisco as opposed to Seattle. In the second place, there 
is nothing in the record to enable us to determine what 
mail, if any, should be assessed with this charge or what 
the cost would be for any particular portion of PAA’s 
total volume. On brief to the Board PAA has argued 
that the problem can be handled by a simple formula that 
the Post Office could devise. Whether this is so, we cannot 
say on the record before us since it contains absolutely 
nothing on this question. 

We have considered all of the exceptions to the Initial 
Decision herein and, except to the extent indicated, find 
that they should be overruled. On the basis of the fore- 
going and the entire record in this case, the Board finds 
that: 


1. Pan American’s motion to include additional mate- 
rial in the record, filed December 13, 1956, should be 
granted ; 


2. The rates proposed for Pan American effective 
April 1, 1955, in Order No. E-9608, dated October 3, 1955, 
should be fixed as the fair and reasonable final rates to be 
paid by the Postmaster General under the provisions of 
Reorganization Plan 10 of 1953: Provided,” that the rates 

Best oi Bi he specifying the rate applicable to Portland mail is added pur- 


stipulation by all parties. Report of Prehearing Conference, January 
18, 18, 1956, p. 3 and App., pp. 45. 
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proposed in that order for mail transported to and from 
Seattle, Wash., 


[1052] 


should also be fixed as the fair and reasonable rates for 
mail transported to and from Portland, Ore. 

‘An appropriate order will be entered. 

Durfee, Chairman, Denny and Minetti, Members of the 
Board, concurred in the above opinion. Gurney, Vice 
Chairman, did not take part in the decision. 


[1053] 
APPENDIX 


DOCKET NO. 6630 et al. 


‘The Examiner’s Initial Decision referred to herein is 
not attached to this copy because of the wide circulation 
given at the time of its release. The Initial Decision is 
attached to the original of the Board’s Opinion and to the 
official copies m the Board’s files and may be examined 
there. It will also be printed as part of the official “Civil 
Aeronautics Board Reports”. 
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Order No. E-11060 


Unitrep STATES oF AMERICA 


CIVIL AERONAUTICS BOARD 
Wasurneton, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 25th day of February, 1957 


Ly THe MatTtTer 


OF THE Docket, No. 6630, et al. 


Pactric Service Man, Rate Case 


Order 


[1054] 


A full public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the entire record, having issued its opinion containing its 
findings, conclusions and decision, which is attached hereto 
and made a part hereof; 


Ir 1S ORDERED, That 


1. The fair and reasonable final rates to be paid to 
Pan American World Airways, Inc. by the Postmaster 
General under the provisions of Reorganization Plan 10 
of 1953, for the transportation of mail by aircraft over 
its Pacific routes, as described in paragraph 2 below, the 
facilities used and useful therefor, and the services con- 
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nected therewith, on and after April 1, 1955, are as fol- 
lows: 


Cents per 
Route Mail Ton-Mile 
Seattle, Wash./Portland, Ore.-Honolulu, 
_ Hawaii 
- San Francisco, Calif.-Honolulu, Hawaii .... 
Los Angeles, Calif.-Honolulu, Hawaii 
San Francisco, Calif.-Tokyo, Japan 
Seattle, Wash./Portland, Ore. - Tokyo, 
Japan 
All other Pacific Services 


Provided, That the rates set forth for San Francisco, 
Calif. and Tokyo, Japan and for Seattle, Wash./Portland, 
Ore.-Tokyo, Japan shall be applied to all mail transported 
between these specified points moving to, from or beyond 
San Francisco, Calif., or Seattle, Wash./Portland, Ore., 


on the one hand, and to, from or beyond Tokyo, Japan, 
on the other hand. The rates set forth for other specific 
points shall be applied to all mail transported between 
such points except mail described in the preceding sentence. 


2. The aforesaid rates are applicable over the routes 
of Pan American World Airways, Inc. as authorized under 
its certificates of public 


[1055] 


convenience and necessity specified in the applicable part 
of! Order No. E-3797, January 13, 1950, dealing with 
Pacific Services, and any amendments, modifications, and 
revisions of such certificates, or additional certificates in 
effect on or subsequent to April 1, 1955, authorizing the 
transportation of mail between the continental United 
States and points in the Pacific and Asia, and between 
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points in the Pacific and Asia, and between points within 
such areas.’ 


3. The aforesaid rates shall be applied to the mail ton- 
miles carried each month by Pan American World Air- 
ways, Inc. The mail ton-miles shall be computed on the 
basis of the direct airport-to-airport mileage between 
points served for the carriage of mail: Provided, however, 
That with respect to mail carried between San Francisco, 
Calif., and Tokyo, Japan, and between Seattle, Wash./ 
Portland, Ore. and Tokyo, Japan, the mail ton-miles shall 
be computed on a standard mileage of 5,078 miles. 


4. The compensation derived by the application of the 
aforesaid rates herein shall be in lieu of any service mail 
compensation heretofore received by Pan American World 
Airways, Inc., from the Postmaster General for the trans- 
portation of mail on and after April 1, 1955 over its 
Pacific routes as described above. 


By the Civil Aeronautics Board: 
/s/ M. C. Muiiican 


M. C. Malligan 
Secretary 


(SEAL) 


1 The point of demarcation between the Atlantic and Pacific services of Pan 
American is Calcutta, India. Therefore the rate fixed by this order does not 
apply to the transportation of mail west of Calcutta, India. 
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[836] 
Unirep States oF AMERICA 


CIVIL AERONAUTICS BOARD 
Wasuineton, D. C. 


PACIFIC SERVICE MAIL RATE CASE 
Docket No. 6630 e¢ al. 


Service mail rates proposed in Order No. E-9608, October 
3, 1955, for the Pacific Division of Pan American 
World Airways, Inc., effective on and after April 1, 
1955, found to be fair and reasonable rates of com- 
pensation payable by the Postmaster General of the 

United States under Reorganization Plan No. 10 of 
1953. It is concluded that said proposed rates be 
made final. 


APPEARANCES: 


Jonn C. Pm for Pan American World Airways, 
Ine. 


C. Epwarp LreasurE and Lreonarp §S. Hoxsrap for 
Northwest Airlines, Inc. 


Ase McGrecor Gorr and Evcense J. Braum for 
the Postmaster General. 


ArtHour §. Present, Frank R. Cuasot, CHarves 
EK. Srerr, and K. Bruce Frrepman, for the 
Bureau of Air Operations, Civil Aeronautics 
Board. 


Initial Decision of Examiner Edward T. Stodola 


The matter here in issue involves the last step in a 
proceeding dealing with the establishment of service mail 
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rates for foreign and overseas operations of various inter- 
national air carriers. This case, in its present and final 
aspect, arises from a notice of objections and answer filed 
by Pan American World Airways, Inc., to Order No. 
E-9608, October 3, 1955, in which the Board proposed 
final service mail rates, under Reorganization Plan No. 10 
of 1953, for Pan American’s operations, to be 


[837] 


effective on January 1, 1954. The order proposed sepa- 
rate and different rates for the periods January 1, 1954, 
through December 31, 1954; January 1, 1955, through 
March 31, 1955; and on and after April 1, 1955. Begin- 
ning with April 1, 1955, the rates reflected a structure 
which, among other things, equalized Pan American’s rate 
with that of United Air Lines between Los Angeles and 
Honolulu and between San Francisco and Honolulu. In 
addition, as regards mail carried between San Francisco/ 
Seattle and Tokyo it continued in effect the present tem- 
porary rate structure, effective since April 1, 1955,? which 
provides payment on the basis of 5,078 miles, the mileage 
for Northwest’s route of Seattle-Anchorage-Cold Bay- 
Tokyo, rather than the 6,688 miles over Pan American’s 
most frequently operated routing of San Francisco- 
Honolulu-Wake Island-Tokyo. 


167 Stat. 644 (1953). Under Section 406 of the Civil Aeronautics Act of 
1938, as amended, the Board is responsible for the establishment of the fair 
and pea ig g rates of mail compensation, which includes compensation for 
the service of ging ee United States Mail, as well as subsidy if required. 


Reorganization Plan No. 10, which was transmitted by the President to the 
Congress in June 1953 and became law on August 1, 1953, makes the Board 
responsible for paying the subsidy element of the mail rates, and the Post- 
master General responsible for paying the compensatory or service element, 
effective October 1, 1953. 

2 Order No. E-9122, April 21, 1955. Pan American’s current temporary rate 
Sh age by Order No. E-8856, December 28, 1954, as amended by Order No. 
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The instant proceeding was instituted by Order No. 
E-8321, April 7, 1954, which reopened the Plan No. 10 
rates of certain United States certificated international 
carriers because it appeared that the then effective rates 
might have become excessive. In addition, the Board con- 
solidated into this proceeding petitions of several of the 
carriers, including that of Pan American, which requested 
equalization of rates between the specified points to meet 
the lower rates of those carriers which also operated be- 
tween such points. Pan American’s petition, which was 
filed on December 14, 1953, in Docket No. 6548, requested 
that its rates between 


[838] 


Los Angeles and Honolulu and San Francisco and Hono- 
lulu (insofar as the Pacific Division is concerned) be the 
same as those of United Air Lines. The equalization peti- 
tions were consolidated into this proceeding because they 
relate closely to the matter of service rate levels. 

The problem raised by the equalization petitions con- 
solidated herein is that of uniform payment for like 
services.* The problem arose after the inauguration of 
Reorganization Plan No. 10 of 1953, when the Post Office 
Department, by letter of November 23, 1953, notified 
various airlines of its intention to use the lowest rate 
carrier ‘‘when air mail will not be impaired’’. At the 
time this letter was written, because of different rates and 
routings between the same points, the Department paid 
varying prices for essentially the identical mail services, 
depending upon the carrier used. 


3“In fixing service rates we believe our objective should be to arrive at 2 
formula which provides both reasonable compensation for the cost of service, 
and also like compensation for like service”. Allegheny Airlines, Inc., et all, 
Mail Rates, Order No. E-9630, pp. 4-5, October 7, 1955. 
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The Board has established final Plan No. 10 rates for 
the Latin American and transatlantic carriers,‘ North- 
west’s Pacific operations,®> and Pan American’s Pacific 
operations for the period prior to April 1, 1955. Thus, 
the only rates still not 


[839] 


final in this proceeding are those of Pan American on or 
after April 1, 1955.7 

Pan American objects to Order No. E-9608 only insofar 
as the rates on and after April 1, 1955 are concerned.® 
Moreover, Pan American’s objection relates only to the 
proposed mileage equalization between San Francisco/ 
Seattle and Tokyo. By Order No. E-9608 the Board tenta- 
tively determined, among other service mail rates, the 
rate of 46.44 cents per ton mile as a fair and reasonable 
service rate between the West Coast and Tokyo for both 
Northwest and Pan American, effective April 1, 1955. As 
a result of the equalization of Pan American’s mileage, 
Pan American’s effective rate would be 35.26 cents per 
ton mile between San Francisco and Tokyo and 33.83 cents 
between Seattle and Tokyo, whereas Northwest receives 


4 Order No. E-9695, October 27, 1955. 
5 Order No. E-9793, November 29, 1955; Order No. E-9558, January 31, 1956. 
6 Order No. E-9793, November 29, 1955. 


7In determining the rates for the international carriers, the Board did not 
attempt to arrive at a complete solution to the problem of uniform payment 
for like services. Rather, motivated by the view that the interests of all those 
concerned (the carriers, the Post Office Department, and the Board) would 
best be served by an early return to a final rate status, the Board dealt only 
with those equalization questions which had been brought specifically to its 
attention. Meanwhile, the Board’s staff has been instructed to conduct an 
informal study along with the interested carriers and representatives of the 
Post Office Department looking toward a long-term solution of the rate struc- 
ture problem in the international areas (Order No. E-9608, pp. 8-9, October 3, 
1955; Order No. E-9489, pp. 4-5, August 15, 1955; and Order No. E-9320, 
p. 5, June 20, 1955). 

8 The rates for periods prior to April 1, 1955, were made final by Order No. 
E-9793, November 29, 1955. 
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46.44 cents per ton mile so long as it continues to operate 
on the 5,078-mile route involving stops at both Anchorage 
and Cold Bay.?® 


[840] 


Pan American contends it should be paid for mileage on 
an as-flown basis or, in the event the mileage is equalized 
the cost of the mileage should be made upon another seg- 
ment of the Pacific division. In summary of its position 
in greater detail, Pan American objects to the mileage 
equalization on the ground that it is to be paid for the 
transportation of mail between the West Coast and Tokyo 
in amounts which are determined on the basis of fictitious 
mileage which the carrier is not permitted to operate. 
The carrier further contends that the proposed rates re- 
quire Pan American to render mail service between San 
Francisco and Tokyo and between Seattle and Tokyo at a 
rate of compensation which would be approximately 
$814,000 a year less than the cost to the carrier of render- 
ing such service; that the rates proposed are unjust and 
unreasonable and contrary to law; that said rates are 
contrary to the Board’s own principles heretofore estab- 
lished in connection with equalized rates and otherwise 
unsupportable; and that the Board should establish the 
rate for Pan American on the West Coast-Tokyo sector at 
45.20 cents per ton mile without mileage equalization, or 
that the deficiency between the Board’s proposed rate of 
46.44 cents per ton mile with mileage equalization and the 
cost of transportation of mail between West Coast and 
Tokyo be compensated by an equivalent increase in the 


9 Northwest would receive in excess of 49 cents per ton mile were it to 
operate service with one stop at either Cold Bay or at Shemya. Under its 
present operating pattern, Northwest uses Shemya in place of Cold Bay, plus 
the regular stop at Anchorage, which results in a mileage of 4,956 and a rate 
of 47.58 cents per ton mile. The nonstop mileage is 4,806. 
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service rates of Pan American in other noncompetitive 
areas in the Pacific. 

The Post Office Department takes the position that the 
Board should not make any adjustment to the rates pro- 
posed in Order No. E-9608 for 


[841] 


the trans-Pacific services of Pan American; but that if 
the excess costs attributable to the circuitous mileage 
flown by Pan American are, nevertheless, recognized, the 
Department contends that the additional costs should 
apply only to the segment rate herein involved, leaving 
the Department in the position to determine whether the 
use of Pan American’s higher-rated service would be of 
such direct benefit to the Department as to justify the 
employment of Pan American’s services between the West 
Coast and Tokyo. The Department also contends that to 
the extent that Pan American derives mail pay under the 
mileage equalization which makes a contribution to its 
overhead costs over and above its out-of-pocket costs, Pan 
American will receive more compensation for the trans- 
portation of mail than it would receive if mileage equali- 
zation were not made effective. The Department strongly 
opposes Pan American’s alternative prayer for relief 
which suggests that its mileage be equalized so as to 
receive the advantages of equalization on its West Coast- 
Tokyo operations and at the same time be compensated 
for the mileage differential on some other segment of its 
operations in the Pacific. 

It is Bureau Counsel’s position that the mail rates pro- 
posed in Order No. E-9608 for Pan American’s Pacific 
division on and after April 1, 1955, are fair and reasonable 
service mail rates under Reorganization Plan No. 10 of 
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1953, and should be made final. Bureau Counsel contends 
that the mileage equalization between both San Francisco 
and Seattle gateways and Tokyo does not render these 
rates unfair and unreasonable because: the 


[842] 


Post Office Department should not be required to pay for 
circuitous mileage it does not need; equalization of mileage 
results in greater service mail revenue to Pan American 
than if there were no equalization; and, as a corollary, 
the failure to continue the equalization now in effect for 
temporary rate purposes would burden the Government 
with greater over-all mail pay costs in the Pacific area. 
It also is the position of Bureau Counsel that if the mile- 
age equalization is continued for final rate purposes, for 
the very reasons Bureau Counsel sets forth in the support 
of such equalization, the cost of the circuitous mileage 
should not be made up on another segment of the carrier’s 
Pacific division. 

The sole issue in this proceeding is whether the mileage 
equalization proposal with respect to the service mail 
rates for Pan American’s operations between San Fran- 
cisco and Tokyo and between Seattle and Tokyo, effective 
on or after April 1, 1955, renders such rates unfair and 
unreasonable; and, if so, what appropriate adjustments 
should be made to the service rates for the trans-Pacific 
services of the carrier.” 

After due notice, public hearings were held in this 
matter. Following hearings, briefs, including proposed 
findings of fact and conclusions of law, were filed by Pan 
American, the Post Office Department, and Bureau 
Counsel. 


10 Report of Prehearing Conference (served January 18, 1956), p. 1 of 
Appendix. 
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Our Government has had a long-standing policy in 
favor of competition between United States flag carriers 
over major international routes.‘ This policy has been 
followed in the Pacific area and the Board has in the past 
considered the Central Pacific Route of Pan American and 
the Great Circle Route of Northwest to offer two separate 
and competitive services between the West Coast of the 
United States and Tokyo.” 

As regards the postal service, the evidence of record 
reflects the competitive nature of the two routes. Mail is 
routed and dispatched by the Post Office Department gen- 
erally in accord with basic ground rules calling for selec- 
tion of gateways and schedules in such manner as to effect 
the most expeditious delivery of air mail, and contem- 
plating, where service factors are equal, that the most 
economical routes are used insofar as practicable. In 
routing and dispatching air mail between the United States 
and Tokyo as regards the situation herein, two gateways 
(San Francisco and Seattle) are available to the Post 
Office Department, served by two different carriers operat- 
ing daily schedules from each gateway with widely differ- 
ing departure and arrival times. Thus, the Post Office 
Department has an option of routing and dispatching air 
mail moving to, from, or beyond Seattle/San Francisco 
and to, from, or beyond Tokyo either through Seattle via 
the Great Circle Route or through 

11 American Export Air., Trans-Atlantic Service, 2 C.A.B. 16, 29-35 (1940). 

12 Trans-Pacific Certificate Renewal Case, Order No. E-8929, December 15, 
1954, p. 4 of Mimeographed Opinion; Pan Am. World Airways et al., Pac. 


Route Amendment, 12 C.A.B. 158, 165 (1950); and the Pacific Case, 7 C.A.B. 
209, 223 (1946). 
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[844] 


San Francisco via the central Pacific route. Choice of a 
particular routing by the Post Office Department has been 
predicated upon service and cost considerations. 

Since April 1, 1955, the actual dispatch of mail has to a 
degree reflected the mileage equalization in effect for tem- 
porary rate purposes. However, two important factors 
have affected the routing of mail between the United 
States and Tokyo since that date. Thus, Northwest did 
not commence operating seven weekly trips between 
Seattle and Tokyo until June 1955.% Similarly, in June 
1955, a postal unit was established at the Seattle-Tacoma 
Airport to handle the make-up and dispatch of military 
mail originating in the United States for the Far Hast. 
In spite of these changes, the distribution of mail between 
the two carriers in recent months reflects the result of 
the mileage equalization made temporarily effective on 
April 1, 1955. Data on the division of air mail traffic 
between Pan American and Northwest is available for 
the period of September, October, and November 1955. 
Based upon the equalized mileage during that period, 
Pan American transported approximately 37 percent ton 
miles of the United States mail moving between Tokyo and 
the United States. Northwest transported about 63 per- 
cent of the ton miles of such mail. 

Assuming that the mileage equalization continues, the 
record shows that with the schedules in effect as of Feb- 
ruary 1956, approximately the same relative volume 


[845] 


distribution experienced in September, October, and No- 
vember 1955, will be maintained in the future. The record 


_ & Effective April 29, 1956, Northwest substituted larger equipment for one of 
its DC-4 flights and now operates on 5 days with L-1049G aircraft, one day 
with a DC-6B, and one day with a DC-4. 
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also shows that a probable reduction of up to 90 percent 
of Pan American’s present volume would result from a 
discontinuance of the mileage equalization. The prob- 
ability of such substantial diversion of air mail now 
carried by Pan American is based upon the assumption 
that the Post Office Department would divert mail from 
Pan American if it were required to pay for the circuitous 
mileage and upon the further assumption that Northwest 
would have a sufficient capacity to handle the increased 
volume of mail which would be routed via the Seattle 
gateway. 

As already noted, dispatch schedules of the Post Office 
Department are set up in such manner as to provide for 
the most expeditious dispatch of air mail available. In 
general, service factors being equal, it is the policy of 
the Department to utilize the most economical routes 
available. Service considerations, however, are not of 
sufficient importance to control all of the mail and the 
record leaves no doubt that there would be a substantial 
volume which would be routed between the West Coast 
and Tokyo on the basis of cost if there were no mileage 
equalization. Indeed, the Post Office Department has 
stated unequivocally that it would not use the circuitous 
mileage, except for a de minis amount of mail, if it were 
required to pay for it. It should also be noted that the 
Defense Department reimburses the Post Office Depart- 
ment for the cost of 


[846] 


transporting military mail,’* and that military mail con- 
stituted over 92 percent of the total San Francisco/ 


14 Department of Defense Appropriations Act, 1956, §634, 69 Stat. 301, 
321 (1955); Department of Defense Appropriations Act 1955, § 738, 68 Stat. 
337, 357 (1954). 
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Seattle-Tokyo mail carried by Pan American in 1955. If 
equalization were discontinued, the Post Office Department 
would interpret the Defense Department’s desire for the 
dispatch of Tokyo military mail by routing it via Seattle 
in the event there was no substantial delay because with- 
cut mileage equalization the Seattle gateway would pro- 
vide the most economical routing. Under the circum- 
stances, it appears clear that the Post Office Department 
would not use the circuitous mileage if it were required 
to pay for it unless Northwest did not have the capacity 
to carry the mail which would be diverted to it. 

The competitive nature of the United States flag mail 
service between the West Coast and Tokyo is evident from 
the 63-37 percent distribution between Northwest and Pan 
American and from the further fact that when Northwest 
increased its flight frequency in June 1955 more mail was 
dispatched from Seattle and less on Pan American’s San 
Francisco flights. Likewise, the Post Office has been 
assigning an increased volume of mail to Pan American 
out of Tokyo on the days when Northwest operates slower 
flight equipment. While it is impossible to foretell now 
exactly what Northwest’s capacity would be at some un- 
known future date when maximum diversion would oceur 
through the discontinuance of equalization, it is obvious 
that with bigger and better equipment becoming available 
Northwest’s capacity to carry 


[847] 


a greater volume of mail will continue to grow. The 
record shows that if Northwest had operated via Shemya 
during all of 1955 (the carrier commenced operating the 
Shemya route in December 1955) it would have had suffi- 
cient capacity to carry Pan American’s entire 1955 mail 








ld 
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volume between San Francisco/Seattle-Tokyo, based upon 
the computation of Pan American’s mail volume and 
Northwest’s unused capacity on an annual basis. Even 
if an analysis is made on a monthly basis, the record 
shows that Northwest could have carried all westbound 
mail dispatched on Pan American in 9 out of 12 months 
of that year, including every month beginning in May 
1955, and that it could have transported all eastbound 
mail in every month except December. In December 1955 
Northwest could have carried about 90 percent of all mail 
dispatched via Pan American eastward. Accordingly, it 
would appear that Northwest has the present capacity to 
earry all, or substantially all, United States mail between 
San Francisco/Seattle and Tokyo. There is no question 
that with the recent substitution of larger equipment for 
one of its DC-4 flights and with a possible further sub- 
stitution of improved equipment for the one remaining 
weekly DC-4 flight, Northwest would have a capacity to 
carry all of the United States-Tokyo mail which might 
be diverted to it in the absence of mileage equalization.*® 


[848] 


Even assuming that Northwest has the capacity to carry 
all, or substantially all, of the United States mail trans- 
ported between San Francisco/Seattle-Tokyo, Pan Ameri- 
can very likely would continue to handle some West Coast 
Tokyo mail without the equalization of mileage. Thus, 
the Post Office Department estimates that Pan American 
would retain approximately 10 percent of its present mail 


15 As laa noted, Northwest commenced operating on a daily basis in 
55. 


June 19. 

16 Pan American concedes that Northwest has the present capacity to trans- 
port approximately 89 percent of the total United States-Tokyo mail. It also 
is to be noted that Los Angeles mail constituted slightly more than 10 percent 
of the total United States-Tokyo mail carried by Pan American in 1955. 
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volume. However, the probable reduction of about 90 per- 
cent of Pan American’s present mail volume resulting from 
a discontinuance of mileage equalization must be considered 
in the light of circumstances which might even worsen Pan 
American’s share of the total West Coast-Tokyo air mail 
volume. As already noted, over 92 percent of the San 
Francisco/Seattle-Tokyo mail carried by Pan American in 
1955 was military mail. Assuming capacity and adequate 
schedules on the part of Northwest, all military mail would 
be routed via Seattle if there were no equalization because 
of the Defense Department’s desire for savings in costs. 
Basically, then, the mail that Pan American might retain 
would be some civilian mail on the basis of schedules in 
effect as of February, 1956 and such mail as Northwest 
could not handle on specific days because of flight cancella- 
tion or some occasional lack of capacity. 

With mileage equalization and no diversion of mail 
volume, Pan American would receive approximately 
$6,219,000 of service mail pay for its Pacific operations 
based upon the estimated 1955 mail volume. However, if 
mileage equalization were to end and the diversion of mail 
from Pan American were to exceed only 25 percent of Pan 
American’s present estimated 


[849] 


mail volume, the carrier would receive less annual service 
mail pay than under the proposed equalization. If the 
amount of diversion increased, the service mail pay would 
continue to decrease. At 30 percent diversion the carrier’s 
service mail pay would be approximately $6,049,000 or 
$170,000 less annually than the $6,219,000 estimate based 
on equalization of mileage. At 40 percent diversion, Pan 
American’s annual service mail pay would be $509,000 
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less than its service mail pay under the proposed rates 
with equalization, while at 80 percent diversion the serv- 
ice mail pay would be $1,943,000 less annually than under 
the proposed rates. 

Mileage equalization not only results in direct benefits 
to Pan American through returning higher service mail 
pay but mileage equalization also results in substantial 
indirect benefits to the carrier by supporting and aiding 
in the flexibility of its trans-Pacifie operations. Thus, 
Pan American has been able to derive some service mail 
revenues by carrying mail on flights necessary to position 
aircraft for maintenance or traffic reasons. Revenues 
from section flights carrying large passenger loads have 
been further bolstered by payments for mail carriage 
over such flights. 

If mileage equalization remains in effect (and assuming 
Northwest’s and Pan American’s schedules remain as 
they were in February, 1956, and assuming also no 
further change in the place of dispatch of military 
mail), Pan American should continue to receive in excess 
of one-third of the total San Francisco/Seattle-Tokyo 
mail, or approximately the volume it carried during the 
year 1955. The indirect benefits derived from mail traffic 
by Pan American will continue only if mileage equaliza- 
tion continues. Similarly, the higher mail service 


[850] 


revenues to Pan American over the West Coast-Tokyo 
sector will continue only if mileage equalization continues. 
Accordingly, it must be concluded that mileage equaliza- 
tion is of substantial benefit to the carrier. 

The service mail rates proposed by Order No. E-9608 
will not only benefit the carrier but will also benefit the 
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public interest through reduced over-all costs to the Gov- 
ernment. While it is true that on an over-all dollar basis 
Pan American would not suffer from the loss of service 
mail revenues since under the carrier’s presently effective 
section 406 rate’ deficiencies in service mail pay would be 
made up by increased subsidy payments, the cost to the 
Government, as a whole, would increase as soon as any 
diversion of mail to Northwest takes place. This is be- 
cause Northwest is a service rate carrier receiving no 
subsidy,*® and, accordingly, there is no subsidy against 
which to offset the service mail payments which will be 
made to Northwest if the volume of mail it carried grew 
larger. Therefore, since the Post Office Department does 
not need a circuitous mileage and since mileage equaliza- 
tion maximizes Pan American’s service mail revenues, the 
finalization of the rates proposed in Order No. E-9608 will 
reduce the over-all mail pay costs to the Government. 

The revenues produced by the proposed equalized rate 
far exceed the out-of-pocket costs of carrying the mail and 
make a substantial contribution toward the fixed or over- 
head expenses of Pan American’s Pacific 


[851] 


division. The out-of-pocket costs related to the total 
volume of San Francisco/Seattle-mail volume during the 
year 1955 have been estimated by the carrier in the amount 
of $31,000, or approximately one percent of the fully allo- 
cated operating expenses of that mail. 

Based on the volume of mail estimated for Pan Ameri- 
ean in the calendar year 1955, the mail revenues reflecting 


17 Pan American World Airways, Inc., System Mail Rates, Order No. 
E-9889, December 30, 1955. 


18 Northwest Airlines, Inc., Trans-Pacific Opcrations Mail Rates, Order No. 
E-9696, October 27, 1955; and Order No. E-9958, January 31, 1956. 





39 
(851, 852) 


mileage equalization provide about 89 percent of the fully 
allocated adjusted operating expenses related to the total 
mail volume over the San Francisco/Seattle-Tokyo seg- 
ment. For the total Pacific mail operations, the mail pay 
received by the carrier after mileage equalization more 
than equals the fully allocated adjusted operating expenses 
related to mail. 

As previously noted, Pan American has attacked the 
rates proposed by Order No. E-9608 on several grounds, 
including the contentions, among others, that the proposed 
rates are contrary to the provisions of section 406 of the 
Act, Reorganization Plan No. 10 of 1953, and to the due 
process clause of the Fifth Amendment” to the Constitu- 
tion of the United States. In the last analysis, the basic 
issue raised by Pan American is that of confiscation inas- 
much as the service rate standards are the same under 
section 406 of the Act and Reorganization Plan No. 10 
of 1953,7° and the 


[852] 


lowest fair and reasonable rate is one that is not con- 
fiscatory.2* Moreover, the fair and reasonable rate must 
be determined in the light of all circumstances,” and 
may consist of a reasonably compensatory rate—.e., one 
that exceeds out-of-pocket costs*—or a noncompensatory 


19 “No person shall * * * be deprived of life, liberty or property, without 
due process of law; nor shall private property be taken for public use without 
just compensation.” 

20 Caribbean-Atlantic Airlines, Inc., Mail Rates, (Provisional Statement), 
Order No. E-10101, p. 3, March 20, 1956; (Final Order) Order No. E-10157, 
April 3, 1956. 

21 Federal Power Commission v. Natural Gas Pipeline Co., 315 U. S. 575, 
585 (1942). 

22 Market Street Raikway Co. v. Railroad Commission of Caltfornia, 324 
U. S. 548 (1945). 

23 East Tennessee, Vi ce and Georgia Railway Co. v. Interstate Com- 
merce Commission, 181 U. S. 1 (1901); Air Freight Rate Investigation, 9 
C.A.B. 340 (1948). 
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rate if the carrier’s rates as a whole afford just com- 
pensation for over-all services.” 

There next follow findings with respect to the basic 
issue of confiscation. 

'The proposed rates must be held to be compensatory 
in the legal sense. As already noted, the revenues from 
the proposed rates exceed the fully allocated costs of 
the mail service of the entire Pacific Division and provide 
about 89 percent of fully allocated costs of the mail service 
on the San Francisco/Seattle-Tokyo route. Railway mail 
pay rates which produced revenues which did not meet the 
fully allocated costs of the mail service have been estab- 
lished by the Interstate Commerce Commission and upheld 
by the Supreme Court, the Commission pointing out that 
the applicant railway, seeking a rate increase, was re- 
ceiving the same rate as other rail carriers providing 
like service.” 


[853] 


As previously noted, the revenues provided by the pro- 
posed rates far exceed the out-of-pocket costs of carrying 
the entire San Francisco/Seattle-Tokyo 1955 mail volume 
of Pan American. A rate is considered compensatory so 
long as the revenue exceeds the out-of-pocket costs of fur- 
nishing the transportation.** With regard to the necessity 
of meeting fully allocated costs, the Board has said :?7 


24 Baltimore & O. R.R. v. United States, 345 U. S. 146 (1953). 


25 Railway Mail Pay, 192 I.C.C. 779, 783 (1933); 214 I.C.C. 66 (1936); 
orders upheld in United States v. Jones, 336 U. S. 641 (1949). 


26 East Tennessee, Virginia, and Georgia Railway Co. v. Interstate Com- 
merce Commission, 181 U. S. 1, ~~ (1901); Interstate ere Commission 
v. Chicago Great Western Ry. Co., 141 Fed. 1003, 1012 (N. D. IIL, (1905), 
affd, 209 U. S. 108 (1908). 


27 Air Freight Rate Investigation, 9 C.A.B. 340, 344-345 (1948); Accord: 
Northwest sees Ine. 5 deem Operations, Mail Rates, Order No. 
E-7079, p. 8, January 13, 
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‘‘We are of the opinion that economic considera- 
tions do not demand that at all times the rates for 
any class of traffic or type of service must cover the 
fully allocated cost of carrying that traffic or pro- 
viding that service; rather that rates must at all 
times be reasonably related to costs. The tests of 
reasonableness must include recognition of varia- 
tions in the ability of traffic to carry a full share 
of costs at different stages in the development of 
that traffic, the effect of low rates in generating new 
traffic, and the resultant effect of increased volume 
on reductions in unit costs.”’ 


The Interstate Commerce Commission has long applied 
the general rule that rates may be fixed at levels necessary 
to accommodate traffic even though they are not fully 
compensatory in the sense of meeting all allocated costs. 
Rates may be fixed at below fully allocated costs for com- 
petitive reasons and for reasons of traffic attraction where 
the out-of-pocket costs are realized, plus some additional 
amount.”” In the instant 


[854] 


situation, revenues produced by the proposed rates sub- 
stantially exceed the out-of-pocket costs. There is no undue 
burden on other traffic of the carrier and, as hereinafter 
shown, no impairment of the fair rate of return on the 
earrier’s overall operating investment. Such rates must 
be held to be reasonably compensatory and, hence, can- 
not be deemed to be unfair or unreasonable.*° 

, Office Supplies from Gloucester, Mass., to Chicago, 245 I.C.C. 


28 See, ¢ 
669-673 (1941) : and Petroleum Products in California and Oregon, 284 I.C.C. 
a; os (1952 ). 


o. As Se Retwerstor Material, Memphis, Tenn., to Dayton, Ohio, 4 M.C.C. 
1 1 

30 New Automobiles in Interstate Commerce, 259 I.C.C. 475, 534, 538 (1945). 
Cf. Alabama G.S.R. Company v. United States, 340 U. S. 216, 224 (1951). 
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It has already been shown that with mileage equaliza- 
tion Pan American will earn more service mail revenue 
than under the carrier’s own proposal that it be paid on 
the as-flown mileage. If the Board were to establish a 
rate between San Francisco/Seattle-Tokyo providing for 
payment on an as-flown basis, substantially all of Pan 
American’s mail volume between those points would be 
diverted to Northwest. In the light of the foregoing 
circumstances, the rates proposed by the Board can not 
be deemed to be confiscatory. Indeed, the law is clear 
that in fixing rates a regulatory commission may take 
into account the practicalities of the situation before it. 

Thus, in proceedings for the fixing and classification 
of gas rates for a municipal gas and electric utility, a 
State Railroad Commission was allowed to give con- 
sideration to the probable increase of business likely to 
result from lower charges.** 


[S855] 


Perhaps the leading case in this area is Market Street 
Railway Co. v. Railroad Commission of California. 
There the Supreme Court pointed out that the economic 
situation of a company is a vital factor in determining 
whether or not a rate is confiscatory; that a particular 
rate for a company suffering from substantial competi- 
tion may be fair and reasonable while such a rate for a 
company with an unrestricted potential may not be; and 
that the due process clause of the Fourteenth Amend- 
ment to the United States Constitution is not violated 
when a Commission takes into consideration practical 


31 Re Los Angeles Gas & E. Corp., P.U.R. 1917 F, 717, 729-734 (Cal. 
R.C.R. 1917); C£. Re Northwest Carolina Utilities, Inc., 4 P.ULR. (N.S.) 
136, 137 (N. C. Util. Comm., 1942). 

32 324 U. S. 548 (1945). 
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results to the public in fixing the level of rates.* In 
that case, the California Railroad Commission instituted 
an inquiry into the rates and service of a street car com- 
pany and upon conclusion of the investigation reduced 
the fare from 7 to 6 cents. The company complained that 
it was forced to operate at a loss because of the rate base 
used by the Commission and alleged a taking of property 
in violation of the due process clause of the Fourteenth 
Amendment. Among other things, the Commission found 
that an increase in rates in effect for a temporary period 
had been accompanied by a decrease in traffic and a dete- 
rioration of service. The Supreme Court upheld the 
Commission’s order after noting that, regardless of the 
rate base used, the street car company would not have 
a profitable operation. 


[856] 


The principle that rate-making is a practical process has 
been followed by countless regulatory commissions* and 
that principle may be applied in the instant proceeding. 

Even if it be assumed that the proposed rates are non- 
compensatory, the rates, nevertheless, are not confiscatory 
because Pan American’s over-all return on its operating 
properties is a reasonable one. Thus, Pan American, as 
a whole, is a subsidy carrier which is operating on a final 
rate designed to provide a 9 percent return on the invest- 
ment of its entire system.* Accordingly, to the extent 


33 Id. pp. 554-567. 


34 See, ¢.9., McKinley Twp. Teleph. System v. Backus Rural Teleph. Co. 
2 P.UR. (N'S.) 58, 59 (Minn. R.R. & Whse. Comm., 1934); Residents of 
Cavendish v. Cavendish Electric Co., P.U.R. 1933A, 46 (Vt. Pub. Serv. Comm. 
1932) ; City of Republic, P.U.R. 1928D, 815 (Wash. Dept. of Pub. Works, 1928) ; 
Chicago Rapid ransit Co. PUR. 1928D, 675 (ill. Commerce Comm.) ; 
Untted Traction Co., P.U.R. 1927D, 637 (N %. 2 Dept. of Pub. Serv., 1927) ; 
and Osgood Teleph. Ca., P.U.R. 1927D, 259, 261 (Ind. Pub. Serv. Com., 1927). 


35 Pan American World Airways, Inc., System Mail Rates, Order No. 
E-9889, December 30, 1955. 
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that its over-all ‘‘need’’ under section 406 of the Act is 
not met through its service mail and nonmail revenues, 
such ‘‘need’’ is made up with subsidy support. Moreover, 
it should be noted that the Board has found that Pan 
American’s Pacific division did not require subsidy in 1955, 
and, in addition, had earnings in excess of a 9 percent 
return on that division’s investment available to be offset 
against the need of other areas of its system.** In cir- 
cumstances such as these, the Supreme Court of the United 
States has held that a return cannot be deemed confisca- 
tory even though it is noncompensatory.™ 


[857] 


Pan American also contends that the rates proposed 
under the equalization formula, which yield Northwest 
more revenue per ton mile without provision for the 
reimbursement of the difference by increased rates on 
other Pacific rates of Pan American, results in rates that 
are unjust, unreasonable, and discriminatory and, there- 
fore, violative of the Civil Aeronautics Act. This con- 
tention is without merit. Rates which are equalized from 
varying levels for reasons of competition or traffic 
attraction or established according to valid differences in 
types of service and which are available to all persons 
desiring service, obviously are nondiscriminatory.** Under 
the proposed equalization, there is no difference in the 
burden to the one customer using the alternative services 
of the two carriers herein involved. Indeed, a failure to 

38 Pan American World sip ey gre (Provisional Statement) Order No. 
E-9869, pp. 17-19, December 22, 1 

37 Baltimore & O. R. Co. v. Sou States, 345 U.S. 146 (1953). 

38 The fact that one rate bears more than its share of the full costs is 


irrelevant. In the railroad field, the “freight carries the passengers”, see King 
v. United States, 344 U. S. 254 (1952). 
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equalize would burden the Post Office Department in that 
it would deprive the Department of a truly competitive 
mail service between the West Coast and Tokyo, operating 
to provide a substantially increased volume of service 
and greater flexibility in the dispatch of mail over that 
sector. In addition, the movement of the maximum amount 
of mail will operate to minimize total subsidy mail pay 
for the Pacific area, thereby lessening the burden on the 
taxpayer. Nor is there unjust discrimination against Pan 
American because the mileage equalization results in 
higher service mail pay revenues to the carrier and greater 
efficiency of over-all operation. It is in the carrier’s 
interest not only to earn maximum mail 


[858] 


revenue for its Pacific Division but to reduce—and 
eventually eliminate—its system subsidy requirements. 

The underlying competitive considerations which neces- 
sitated the mileage equalization proposal are important 
to a determination of the reasonableness of the proposed 
rates. Competition definitely is a factor which makes 
rates fair and reasonable, although otherwise they fall as 
unjust, unreasonable and discriminatory.®*® In fact, com- 
petition may be the controlling factor in the establishment 
of the rate.* 

The leading case on the authority of a regulatory com- 
mission to establish competitive rates is Texas & Pacific 
Railway Company v. Interstate Commerce Commission. 
In that case the Supreme Court reversed an Interstate 


39 East Tennessee, Virgmia, and Georgia Railway Co. v. Interstate Com- 
merce Commission, 181 U. S. i (1901). See The Hawaiian Common Fares Case, 
10 C.A.B. 921, 925, 928 (1949). 

40 Interstate Commerce Commission v. Chicago G. W. Ry. Co. 141 Fed. 
1003; 1020 (N. D. Ill, 1905), aff'd, 209 U. S. 108 (1908). 

41162 U. S. 197 (1896). 
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Commerce Commission order which held that rates lowered 
to meet water competition were violative of the Interstate 
Commerce Act. The Supreme Court said:** 


‘c*# * * Commerce, in its largest sense, must be 
deemed to be one of the most important subjects of 
legislation, and an intention to promote and facili- 
tate it, and not to hamper or destroy it, is naturally 
to be attributed to Congress. The very terms of 
the statute, that charges must be reasonable, that 
discrimination must not be unjust, and that prefer- 
ence or advantage to any particular person, firm, 
corporation or locality must not be wndue or 
unreasonable, necessarily imply that strict uni- 
formity is not to be enforced; but that all cireum- 
stances and conditions which reasonable men would 
regard as affecting the welfare of the carrying 
companies, and of the producers, shippers and 
consumers, should be considered by a tribunal 


appointed to carry into effect and enforce the 
provisions of the Act.’’? (Emphasis in original). 


[859] 


Thus, in view of the competition between Northwest and 
Pan American, the proposed rates cannot be condemned 
as unjust, unreasonable or discriminatory. 

There likewise is no merit to Pan American’s contention 
that the proposed rates are arbitrary and therefore 
improper. As a result of the mileage equalization, the 
overall mail rate proposed for the Pacific division of Pan 
American is estimated to yield the carrier about 41.74 
cents per ton mile, representing a deduction of 5.46 cents 
per ton mile which otherwise would be paid but for the 
fact that Pan American is required to fly a circuitous 
route. The fact that Pan American must operate over a 


42 Id. at 219. 
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longer route than Northwest does not make the proposed 
rate action arbitrary. Since, as already demonstrated, mail 
traffic does not desire to follow the longer routing, it 
should not be compelled to pay more for going a more 
circuitous route. If there is a remedy for Pan American’s 
comparative disadvantage arising from the two carriers’ 
competitive route structure, it does not lie in this pro- 
ceeding. In any event, as already demonstrated, the 
proposed mileage equalization operates to maximize Pan 
American’s revenues and make its earnings higher. The 
rates proposed under the mileage equalization are there- 
fore not arbitrary. 

It is also Pan American’s position that the use of 
circuitous mileage is for the convenience of the Post Office 
Department and, accordingly, Pan American should be 
reimbursed for it.** The record is clear that 


[860] 


insofar as both the present and the future are concerned, 
the Post Office Department has no need of the circuitous 
mileage. Nevertheless, Pan American asserts that, at 
least, insofar as the last 9 months of 1955 are concerned, 
the service it provided the Post Office Department was 
required by the Government and should, accordingly, be 
paid for by the Post Office Department. Pan American 
bases this claim on the contentions that (a) Northwest 
did not have the capacity to carry all the mail in 1955, 
and (b) the mail was being carried by Pan American 
because it offered better service. 

The actual dispatch of mail since April 1, 1955, has been 
predicated on the equalization of mileage and Pan Amer- 

43 Pan American’s total mail compensation for the year 1955 has been paid 


pursuant to its final section 406 mail rates. Even if this issue were resolved 
in the carrier’s favor, its total mail pay would not be changed. 
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ican’s claim presents the problem of determining how 
much mail would have gone on each carrier if there were 
no mileage equalization on and after April 1, 1955. The 
Post Office Department has made clear that such a deter- 
mination is not practicable on a retroactive basis. The 
Department recognizes that if the West Coast-Tokyo 
mileage had not been equalized during the period on and 
after April 1, 1955, a substantial amount of the mail flow- 
ing between the United States and Tokyo since that time 
would have been routed over the most economical route, 
consistent with the dispatch policy applied by the Depart- 
ment. There can be no question, therefore, that the Post 
Office Department would have diverted mail to Northwest 
had there been no mileage equalization. 

Under mileage equalization, the factors presently in- 
fluencing the dispatch by one route in preference to an- 
other are limited essentially 


[861] 


- to service considerations. Where the service performance 
is equal, the cost considerations are limited to differences 
in mileage of the domestic transportation required to and 
from the gateways. However, the Department has not 
found it practicable to furnish a precise estimate of the 
amount of mail it would have shifted from one routing 
to the other, assuming no mileage equalization, since any 
attempt to do so on a logical basis would not only require 
a hypothetical reconstruction of all the mail handling 
operations involved, but also an attempt to apply retro- 
actively different policies which depended largely upon 
the relative needs and requirements of the Post Office 
Department and the military establishment. Northwest’s 
capacity to carry additional mail cannot now be rebuilt 
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on a hindsight basis because there is no way of recon- 
structing statistically the fact that this carrier would 
have made an effort to carry additional mail if it knew 
in advance that it would be required to do so. The car- 
riers are informed of the mail loads they will be expected 
to carry on a flight-by-flight basis at the beginning of 
each month. In the transport of the very substantial 
volume of mail it carried in December 1955, at the request 
of the Post Office Department, Northwest operated two 
flights exclusively for the carriage of mail. Since the 
total volume of mail Northwest would be required to carry 
was known in advance, the Post Office Department has 
had no difficulty in obtaining sufficient capacity on North- 
west for the mail. Mail, of course, has priority over other 
traffic as a matter of law.** 


[862] 


Pan American submitted an estimate to the effect that 
Northwest could have carried only about 22 percent of 
Pan American’s mail volume during the April-December 
1955 period. However, the carrier’s calculations seriously 
underestimate Northwest’s capacity to carry additional 
mail during those months. Pan American has made the 
analysis on a daily basis. While the analysis is based 
upon data furnished by Northwest as to its available 
capacity Pan American has made adjustments to that 
data which are unwarranted. Northwest’s capacity figures 
were based upon actual weight allowances for passengers 
and free baggage, whereas Pan American’s estimate was 
prepared on a basis of a standard allowance for the pas- 
sengers and free baggage carried. Los Angeles mail 
carried by Pan American is included in its estimate even 


44 Section 401(m) of the Act. 
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though such mail is not subject to equalization. In deter- 
mining Northwest’s unused capacity, non-revenue traffic 
was taken into account by Pan American, although under 
the Act mail has priority over such traffic. Moreover, Pan 
American’s data reflect eastbound departure delays of 1 
hour or more as situations under which Northwest is 
shown as not being able to carry any of the Pan American 
mail. The record, however, shows that where the delay 
was only a few hours, Northwest might have been able to 
earry the mail. Pan American’s data is based upon the 
flight-by-flight approach which is inappropriate for a de- 
termination as to what mail Northwest might have handled 
had it known that more mail were to be offered to it for 
carriage to enable it to take the necessary action to 
accommodate the additional 


[863] 


volume of mail. Indeed, Pan American concedes that its 
estimate tends to show less ability on the part of North- 
west to carry mail on particular flights than was actually 
the case. While it is impossible to determine the precise 
amount of the Pan American mail volume which North- 
west could have carried during April-December 1955 
period, the record is clear that the Post Office Department 
would have had little difficulty in obtaining sufficient 
capacity on Northwest for almost all of the mail volume 
transported by Pan American during those months. Not 
only is the amount of cireuity required by the Post Office 
Department in this past period conjectural, there are other 
reasons for not recognizing the circuitous mileage in- 
volved during the last 9 months of 1955. The period 
involved is but a temporary one and the Board has had a 
consistent policy of basing service rates on representative 
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periods of time.** Furthermore, the proposed rates here 
under review were determined on a future rate-making 
basis. It would be inappropriate to review one phase 
of that rate on a past-period basis without at the same 
time examining other considerations upon which that rate 
is based.*® 

As alternative relief in this proceeding, Pan American 
urges that if the Board does not adjust its proposed mail 
rate on the West Coast- 


[864] 


Tokyo sector from 46.44 cents per ton mile with mileage 
equalization to 45.20 cents per ton mile without mileage 
equalization, the deficiency between such proposed rate 
and Pan American’s cost of transporting the mail should 
be compensated by an equivalent increase in the service 
rates on other segments of Pan American’s operations 
in the Pacific area. The Post Office Department and 
Bureau Counsel strongly oppose making up the aforesaid 
differential by increasing service rates in other or non- 
competitive areas. 

The matter of mileage equalization between the West 
Coast and Tokyo is not related to the question of the level 
of the carrier’s cost of the mail service, but rather to the 
question of whether the mileage circuity involved in Pan 
American’s longer routing should be compensated. Since 
the excess mileage costs are not properly required in fix- 
ing a rate for the segment where such excess costs are 
actually incurred, there appears no justification for build- 

45 Pan Am. Airways, Inc., Mail Rates, 8 C.A.B. 876, 908 (1947); Carib- 


bean-Atlantic Airlines, Inc., Mail Rates, (Provisional Statement) Order No. 
gia pp. 2-3, March 21, 1956, (Final Order) Order No. E-10157, April 3, 
1956. 


46 Cf. Trans Atlantic Final Mail Rate Case, Order No. E-8672, pp. 5-11, 
September 29, 1954. 
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ing these same costs into the rate for other unrelated 
segments. The basic necessity for supporting mileage 
equalization in this case is grounded on the competitive 
position of Pan American and Northwest insofar as the 
transportation of mail is concerned. As already demon- 
strated, mileage equalization produces more dollars of 
service mail pay to Pan American than the carrier would 
earn if there were no mileage equalization. Without 
mileage equalization a substantial volume of Pan Ameri- 
can mail would be diverted to Northwest, so while Pan 
American’s rate would be higher, its actual dollars of 
service mail pay would be less. Under the circumstances, 
mileage equalization in fact does not cause any loss to 
the carrier which should be made up 


[865] 


elsewhere on its Pacific system. It is obviously impossible 
to allow the mileage equalization to continue so as to 
allow Pan American to receive the advantages of equaliza- 
tion in the form of mail pay on its West Coast-Tokyo 
operations and at the same time compensate the carrier 
for the mileage differential on some other segment. This 
proposed solution to the problem would result in fixing 
an unfair and unreasonable rate in some noncompetitive 
area in order to allow Pan American to continue to receive 
substantial mail volumes on a totally different segment. 
If the effects of mileage equalization are made up, the 
only rate in which this may be accomplished is the rate 
proposed for Pan American’s ‘‘all other Pacific services’, 
which comprise basically Pan American’s Australian, 
Manila, west of Manila and Tokyo operations. With the 
exception of Manila, relatively little military mail is car- 


47 Order No. E-9608, p. 20. 


33 
(865, 866) 


ried over such routes and, accordingly, much of the service 
rate increase asked for by Pan American would be placed 
on the civilian mail. Therefore, if mileage equalization 
is continued, and the unrecognized costs resulting from 
the circuity involved are made up elsewhere, a large part 
of such mail pay would come out of Post Office Depart- 
ment appropriations. The Post Office Department would 
then, in effect, stand some of the expense of dispatching 
military mail, an expense which Congress did not intend 
it to bear.*® 


[866] 


Moreover, if mileage equalization were continued on the 
ground that circuitous mileage is not required by the 
Post Office Department, providing compensation for such 
equalization by increasing the rates on noncompetitive 
segments would be entirely inconsistent with that premise. 
Compensating Pan American on noncompetitive segments 
for the mileage differential involved on the West Coast- 
Tokyo service would in effect recognize the circuitous 
mileage for mail pay purposes and ignore the underlying 
competitive considerations which necessitate the mileage 
equalization proposal on its present basis. 

Pan American asserts that the proposed disallowance of 
costs for its circuitous mileage between the West Coast 
and Tokyo represents a departure from the principles 
established by the Board in a previous decision in this 


48 By the terms of its appropriation from Congress the Department of 
Defense, as previously noted herein, reimburses the Post Office Department 
for the cost of commercial transportation of military mail between the United 
States and foreign countries. Page 10 and footnote 14, supra. The Defense 
Department, as already pointed out, has urged the Post Office Department that 
military mail be dispatched via the most economical route. 
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very proceeding with respect to other equalizations,*® and 
the carrier specifically points to the equalization of 
Braniff’s service rate between Miami and the Canal Zone 
with that of Pan American.” 


[867] 


Although both the mileage equalization proposed be- 
tween the United States and Tokyo and a rate equalization 
proposed between Miami and the Canal Zone®’ serve to 
meet the same objective of providing equal pay for like 
services, the two types of equalization have a basic differ- 
ence. Rate equalization sets out the mail rate in such 
manner that (a) equal pay for similar services is provided 
by stating the rates over competitive segments which are 
equal to those of a competing carrier; and (b) the total 
cost of the mail service is returned to the carrier by ad- 
justing rates over noncompetitive segments. Mileage 
equalization meets the additional problem where, in order 
to have equal pay for similar service, it is necessary not 
only to equalize the rates but also the mileage. Basically, 
mileage equalization is concerned with the nonrecognition 
of costs arising out of a circuitous routing which is not 
required by the Post Office Department to transport the 
mail. 

49In order No. E-8231 herein, dated April 7, 1954, which, among other 
things, reopened the service mail rates payable under Reorganization Plan 
No. 10 and proposed the establishment of new temporary service mail rates 
for Pan American, Northwest, Braniff, and certain other carriers, the Board 
considered the petitions of Braniff, Northwest, and Pan American relating 
to the equalization of rates for certain overseas points. Among other equali- 
zations of rates to conform to the Postmaster General’s policy of utilizing the 
lowest cost carried on competitive segments, the Board, in said order, reduced 
Braniff’s service mail rate on the sector between Miami and the Canal Zone 
to the same figure as that of Pan American. However, the Board increased 


Braniff’s service mail rates elsewhere to bring that carrier’s average yield 
to the level of the average rates proposed for it. 


50 The rate equalization proposed for Braniff was made final by Order No. 
E-9695, October 27, 1955. 


51 Order No. E-8321 also proposed rate equalizations between the United 
States and Honolulu and between Seattle and Anchorage. 
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When the Board first established service mail rates, it 
classified the carriers by groups and each carrier received 
the rate applicable to its group,” which was an average 
rate commensurate with recognized costs. Thus, as the 
Board has described it:* 


‘‘* * * the fact that a carrier in Group II [53-cents] 
* * * has a different rate from a carrier either in 
Group I or IiI—the 


[868] 


45-cent and 75-cent carriers—as between any selected 
pair of cities has no bearing on the validity of the 
particular rate because the total rate is but an 
average. For example, for reasons too apparent 
to expand upon, it is obvious that the 45-cent rate 
for the Big Four carriers is not necessarily adequate 
for each and every segment—although it has con- 
stituted a fair and reasonable average rate for the 
domestic operations of the Big Four group as a 
whole. Transportation of mail over short haul, 
less dense segments, is unquestionably more costly 
than the transportation of mail in bulk over trans- 
continental segments. Had rates been established 
for the Big Four on a segment-by-segment basis 
designed to yield the same dollars as the average 
45-cent rate, it is clear that some rates as regards 
some pairs of points would have been in excess of 
45 cents and others lower. Similarly, as regards 
the 53-cent carriers, it is clear that had a structure 
of differing rates for differing cities or points 
been chosen, over various long-haul segments rates 
lower than 53 cents could have been fixed and over 


52 Civil Aeronautics Board, “Administrative Separation of Subsidy from 
Total Mail Payments to Domestic Air Carriers,” pp. 14-15, September 1951. 

53 Capital Airlines, Inc., et al., Mail Rates, (Provisional Statement) Order 
No. E-7997, p. 6, December 23, 1953, (Final Order) Order No. E-9197, 
May 11, 1955. 
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short, less dense segments rates exceeding 53 cents 
would have been required.’”’ (Emphasis in orig- 
inal.) 
Accordingly, if, for example, the rate of a 53-cent carrier 
had to be reduced to 45 cents between certain points in 
order to meet the rate of another carrier, the former’s 
rate over other segments had to be increased so that the 
average rate, or yield, would be 53 cents. That was the 
type of situation involved in the Braniff case. Thus, 
as regards ‘‘rate equalization’’, it is not a question of 
what costs should be recognized, but rather, having pre- 
viously determined what costs should be recognized, how 
to cast the rate as a matter of structure. 
Mileage equalization goes ‘‘beyond the bounds of the 
mere mode of expression of the rate itself’? and involves 
‘‘the substantive question of the fairness-of the rates 


from a rate level standpoint.’ The simple 


[869] 


problem here is whether the circuitous mileage involved 
should be paid for. To the extent circuity is recognized, 
it: increases the level of the rate. Under the multi-element 
rate formula established in the Domestic Trunkline Case,® 
the costs of recognized circuity are included in the line 
haul charge, and the costs of unrecognized circuity are 
not taken into account in the rate in any way.* In the in- 
stant situation, the record is clear that the circuitous 
mileage is not required by the Post Office Department. 
Accordingly, the cost of circuitous mileage should not be 
required for mail rate purposes either directly in the rate 

41d. at p. 7. 

55 Order No. E-8678, September 30, 1954. 


561d. at p. 30. 
571d. at p. 27. 
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for the transportation of mail between San Francisco- 
Seattle and Tokyo or indirectly by increasing the rates on 
other segments of Pan American’s Pacific operations.® 

The ultimate finding to be made here is whether the 
rates proposed under the equalization formula are fair 
and reasonable. In addition to the statutory requirement 
that the Board fix fair and reasonable rates 


[870] 


for the carriage of mail, such rates must be at a level 
which provide a fair return to the carrier in order not to 
contravene the Fifth Amendment to the Constitution of 
the United States. The proposed rates meet these re- 
quirements. 

As computed on the mail actually carried by Pan Ameri- 
can during the calendar year 1955, adjusted to reflect mile- 
age equalization for that entire year, Pan American’s 
total loss in mail pay revenues due to equalization amounts 
to only $686,000. The carrier’s effective rate on its 
investment for the Pacific division under mileage equali- 
zation amounts to 6.6 percent. However, under the 
carrier’s section 406 system mail rate,*® Pan Ameri- 
ean’s subsidy for its four operating divisions—Alaska, 
Atlantic, Latin America and Pacific—will be approximately 
$9,860,000 annually. The carrier’s forecast service mail 
pay and its annual subsidy will provide a reasonable 
opportunity to earn a forecast 9 percent rate of return 

58 Pan American takes the further position that even assuming that mileage 
equalization is continued (and apparently assuming also that the costs of 
circuitous mileage are not made up on another segment), it should be com- 
pensated “for the equivalent of the domestic line haul from San Francisco to 
Seattle * * *”. Nowhere does Pan American set out what mail it deems 
subject to such compensation. In fact, Pan American concedes that identifying 
the mail subject to such additional compensation would be difficult. Under 
the circumstances, no compensation should be given to the domestic line haul 


from San Francisco to Seattle. 
59 Order No. E-9889, December 30, 1950. 
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on its entire international system. The Board has held 
that a 9 percent rate of return is adequate.” Under the 
system rate established for Pan American by Order No. 
B-9889 the carrier is estimated to realize total annual mail 
pay revenues of $6,304,000 for its Pacific division. Total 
annual service mail rate revenues, under Order No. E-9608, 
with equalization, were estimated at approximately 
$6,219,000. If the rates 


[871] 


proposed herein become effective, the carrier will earn 
approximately $6,500,000 for the mail actually carried 
over its Pacific routes during the year 1955 with mileage 
equalization in effect for the last 9 months of said year. 
What the annual mail pay revenues reflecting mileage 
equalization during an entire future year may be has 
not been estimated of record. Nevertheless, to the extent 
that the carrier’s overall ‘‘need’’ is not met through its 
service mail and nonmail revenues, such ‘‘need’’ is made 
up with the subsidy support provided for in the Board’s 
system mail rate order. Under the circumstances, the 
carrier will come out whole under the proposed service 
rates herein with mileage equalization. 

It is clear that Pan American has misconceived the law 
with respect to the propriety of the proposed rates. As 
amply demonstrated herein, rates not covering fully allo- 
cated costs have regularly been approved for reasons of 
traffic attraction, competitive considerations, or valid dif- 
ferences in types of service. There is nothing improper or, 
indeed, unique in what the Board has done. The Board’s 


60 Pan American World Airways, Inc., System Mail Rates, (Provisional 
Statement) Order No, E-9869, December 22, 1955, (Final Order), Order No. 
E-9889, supra; Reopened Trans Atlantic Final Mail Rate Case, Order No. 
E-10117, March 23, 1956. 
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proposal is entirely lawful under accepted rate-making 
principles and fully consistent with its established policy 
of nonrecognition of costs arising from circuitous mileage. 
The proposed rates are reasonably compensatory; they do 
not impair the fair return on the carrier’s property as a 
whole; and there is no showing that the rates as proposed 
are otherwise unjust or unreasonable. As a matter of 
fact, the proposed rates are of substantial benefit to both 
the carrier and the Government. Mileage equalization 
results in higher service mail 


[872] 


revenues to Pan American. Moreover, under the system 
mail rate order which the carrier has accepted, it would 
not realize any more in gross system mail pay whatever 
the decision in this proceeding. On the other hand, a 
grant of Pan American’s prayer for relief would expose 
the Government to considerable loss in mail pay subsidy 
because the probable substantial diversion of mail from 
Pan American, a subsidized carrier, to Northwest, a serv- 
ice rate carrier, would reduce the mail pay revenues 
available to the former and add to the profits of the 
latter at the taxpayers’ expense. Accordingly, it can 
safely be said that the proposed rates are not only fair 
and reasonable but that public interest requires them. 

In view of the foregoing and on the basis of the entire 
record in this proceeding, it is found and concluded that 
the service rates proposed in Order No. E-9608 for Pan 
American’s Pacific division effective on and after April 
1, 1955, are fair and reasonable and should be made final. 


Epwarp T. Sropoia 
Edward T. Stodola 
Hearing Examiner 
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Attached hereto as an appendix is a statement of the 
issues, a list of information requests and a stipulation as 
agreed upon by and between Counsel for Northwest, Pan 
American, the Post Office Department and the Bureau of 


Air Operations. 


[246] 
STIPULATION 
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[247] 


It is further hereby stipulated and agreed that the fol- 
lowing documents be incorporated into the record of this 
proceeding : 


3. Beginning January 1, 1954, 


a. All monthly, quarterly, and annual reports filed 
by Northwest and Pan American with the Board, 
together with all written communications between 
the Board and the carriers with respect to such 
reports. 


Excerpts From Testimony 


[280] 


Whereupon, ROLAND P. MONSON was called as a 
witness for and on behalf of Pan American World Air- 
ways, Incorporated, and after having been duly sworn 
by the Hearing Examiner, was examined and testified as 
follows: 


Direct examination by Mr. Pirie: 


Q. Would you state your name and position for the 
record? A. Roland P. Monson, R-o-l-a-n-d M-o-n-s-o-n, 
Assistant Treasurer, Pan American World Airways. 

Q. Were Exhibits PA-1 through 6 inclusive; PA-101 
through 103, inclusive and PA-201, prepared under your 
direction and supervision? A. They were. 

Q. Are they true and correct to the best of your know]- 
edge and belief? A. They are. 
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[282] 
Cross-examination 

[285] 


Examiner Stodola: Bureau Counsel. 


By Mr. Present: 


* * * a s 


[296] 


Q. That has to do with the estimated cost savings if 
certain percentages of mail were diverted. On page two 
of that response, you have out-of-pocket savings esti- 
mated under two assumptions. The second assumption 
is that frequencies are reduced in direct proportion to 
the reduction in revenue load from the loss of mail. Is 
that true? A. That is correct. 

Q. At what level of diversion do you _ believe 
Pan’ American might reduce its Tokyo-West Coast 
frequencies? 


Mr. Pirie: Diversion of what? 

Mr. Present: Of mail. 

Mr. Pirie: Mail only? 

Mr. Present: Yes. 

The Witness: Of mail alone, I would hardly 
think that we would reduce our frequency unless 
it were discovered that on some day that passenger 
traffic was particularly light and the result would 
be to fly near empty airplanes with traffic that 
eould be otherwise consolidated. 


(296, 297) 


By Mr. Present: 


Q. Well, you mean then it would be a cancellation of a 
flight on an ad hoc basis, is that it? A. I would think so. 
In your heavy traffic season, I wouldn’t contemplate that 
that would happen. In your off-season, it might happen. 

Q. Would you please turn to the sheets now with 
respect 


[297] 


to the extra sections or the flights flown primarily to 
accommodate the U. S. mail. You have indicated there 
with respect to the first item, flight number 891, that the 
return portion of that flight was flown as an extra section 
from Guam, is that right? A. That is correct. 

Q. Do you know what kind of traffic it carried east- 
bound? A. No, I do not. 

Q. Do you know whether the fact that the plane might 
be needed as an extra section eastbound was known 
before it was offered to the Post Office Department as 
an extra section westbound? A. No, I don’t. 

Q. As regards flight 824, the next flight listed there, 
it is indicated that the return portion of the trip was 
operated as a charter from Formosa, is that right? A. 
That is correct. 

Q. Do you know whether the fact that the plane would 
be operated as a charter eastbound was known before 
it was offered to the Post Office Department as an extra 
section westbound? A.I don’t know, but I would 
assume that it would be known that far in advance. 

Q. Well, was the trip westbound then primarily a 
ferry flight for that aircraft? 
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A. Well, I don’t know, certainly, it was not operated as a 
ferry flight and if it had been operated for a ferry flight, 
why the Company would have been reimbursed for the 
ferry charter rate on it. As it was, why it was put into 
commercial operation. 

Q. Well, would the flight have been flown westbound 
regardless of whether the Post Office Department put mail 
on it or not, do you know that? That is, one way or the 
other? A. Well, I couldn’t say positively. I would assume 
that it would have been. 

Q. Would you know whether the charter group was 
charged for ferry mileage in that case? A. I’m sure they 
were not. 

Q. With respect to flights 801, 802 and 804, the next 
three items, were the United States mail loads entirely 


U. S.-Tokyo mail? A. I couldn’t say whether they were 
entirely Tokyo or not. 

Q. With respect to flights 802 and 804, how does the 
situation arise that the extra sections are carrying Tokyo 
mail eastbound only from Honolulu? A. I don’t see— 

Q. Do you understand my question? A. I understand 
your question, but I don’t see the information. 


[299] 


Q. You don’t know then? A. That is right. 
Q. Without the answer. 


Mr. Pirie: He didn’t know if the question was 
correct, if I understand it. 
The Witness: That is right. 


By Mr. Present: 


Q. Presumably, this mail got as far as Honolulu from 
Tokyo without the necessity of an extra section. Why at 
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Honolulu is it required to be put on an extra section? A. 
I don’t know that is the situation; it may be. It would 
just be speculation on my part. 

Q. I don’t see any extra section or flight flown pri- 
marily for the transportation of the mail listed here for 
those periods in relation to— A. I think basically between 
Honolulu and the coast, you have a completely different 
situation than between Honolulu and Tokyo in that you 
have a large number of services between Honolulu and 
California and your traffic requirements are governed by 
your overall traffic considerations. 

Now, as to whether the Tokyo flight coming in could 
have accommodated the local traffic coming from Honolulu 
into the States or whether you would have to put an extra 
section to accommodate that traffic, I would assume that 
on your loads here, that this must have been the most 
feasible way of 


[300] 


handling the traffic. 

Q. Well, I would take it then that such mail loads would 
be mail loads originating at Honolulu then, rather than 
at Tokyo, is that right? A. Well, this may have been 
originating at Honolulu or it may have been transfer 
of part of your Tokyo loads. We also have in Decem- 
ber, frequently encountered weather conditions that might 
not enable you to carry the same load between Honolulu 
and San Francisco, that being the longest hop between 
Tokyo and San Francisco, but on these specific flights, I 
wouldn’t be able to say whether Tokyo mail, Honolulu 
mail or what the proportion is. The service was operated 
with a very large volume of mail. 

Q. Now, with respect to the San Francisco-Honolulu 
flights, it is indicated that three of the four 801 flights 
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carried substantial passenger loads, is that true? A. 
Would you repeat your question? 

Q. With respect to these flights we are just discussing 
and particularly with respect to the Honolulu-San Fran- 
cisco flights or your flight 801, it is indicated that three 
of the four flights carried substantial passenger loads, is 
that true? A. That is what the information response 
says. 

Q. Do you know whether those flights were set up as 
extra sections for passenger traffic before they were 
offered 


[301] 


to the Post Office Department as available for mail? A. 
No, I do not. 

Q. Now, with respect to flight 823, it is indicated that 
that aircraft went into service out of Manila after its 
operation as an extra section westbound in December 54, 
is that true? A. That is correct. 

Q. Was the primary object of that westbound flight to 
replace the DC-4 which returned to San Francisco for 
servicing? A. I can’t say that it was primarily the reason. 
Certainly, it did replace it. 

Q. Would that flight have been offered to the Post 
Office Department if there was no necessity of DC-4 at 
Manila to replace an aircraft there? A. Well, if the 
flight was not going to operate, certainly, it would not 
be offered, for whatever reason. 

Q. Now, with respect to flight 824 of January 20, 1955, 
on the flight statistics, the individual flight statistics for 
Wake-Honolulu, it is shown as flight number 82420A, what 
does the 20-A stand for? Maybe you ought to refer to 
the flight statistic sheet. A. 824-20? 


» 
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Q. That is right, A. A. I don’t see any A. The 20 
refers to the date the flight is supposed to operate. This 
is flight 824 of the 20th. 


[302] 


Q. That is Wake-Honolulu on your revised sheet for 
January 1955. You only have one flight shown there. 
A. Wake-Honolulu? 

Q. Yes. A. I’m not sure on the A designation what 
that indicates unless that is for an extra section. 

Q. What does the 20 indicate? A. That indicates the 
date of flight. 

Q. Date it left Tokyo? A. That is the date it is sup- 
posed to be set up for, that is right. 

Q. Well, why under the date column is the date, January 
22nd? A. That is the date it actually operated. 

Q. Well, why would there be this two-day delay? Does 
the 20 mean that it was supposed to leave Tokyo on the 
20th or supposed to leave Wake on the 20th? A. Well, 
that date designation is for the place of origin, you see, 
and you have over here, Tokyo-Honolulu, on your next 
page, flight 824 of the 20th and then you have this flight 
here, 824 of the 20th-A, indicating, I presume, that was 
set up as an extra section to the January 20th flight. 

Q. Well, wouldn’t it leave on the 20th then from Tokyo? 
A. Well, it may have been contemplated that it would. 


[303] 


That is when it was initially set up. 

Q. Under your explanation for the circumstances sur- 
rounding that flight, it is indicated that that aircraft had 
been used as replacement for another DC-4 and remained 
in San Francisco, is that true? A. That is correct. 
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Q. Was the primary purpose of this eastbound flight 
then merely a ferry flight to place it in San Francisco? 
A.| Well again, I can’t say whether it was the primary 
reason or not. 


Examiner Stodola: Is this a convenient point— 
I suggest we take a few minutes for a recess at this 
time. 

(Whereupon, a short recess was taken.) 

Examiner Stodola: You may proceed, Mr. 
Present. 


By Mr. Present: 


Q. Mr. Monson, with respect to flight 823, January 26th, 
it is stated that that DC- flight was set up to accommodate 
mail loads as far as Honolulu and that then the mail was 
consolidated into the regular Five/26 flight, is that right? 
A. That is correct. 

Q. Well, why wasn’t the mail put on the Five/26 flight 
at San Francisco? A. I would assume that because of 
operating conditions, traffic, probably wasn’t possible to 
accommodate the Tokyo portion of the load. 


[304] 


Q. You don’t know what the passenger load on that 
Five/26 flight was from ’Frisco to Honolulu, do you? 
A. No, I don’t. 

Q. Now, with respect to flight 801 of May 16th, it is 
stated that that flight carried mail only as far as Honolulu, 
is that correct? A. That is correct. 

Q. Do you know whether the total mail on this flight 
was U.S.-Tokvo mail or not? A. No, I do not. 

Q. It is indicated that the aircraft, that is, this flight 
801, that the particular aircraft involved proceeded to 
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Nandi on your South Pacific route to replace another 
aircraft, is that right? A. That is correct. 

Q. Was the primary object of the flight westbound to 
make such replacement? A. Well, I believe that they 
planned to make such replacement and the service was 
offered to the Post Office Department and apparently they 
required the service or they could use it. 

Q. The service was offered after it was known that 
the flight would be operated, is that right? A. I’m not 
sure; it is possible. 

Q. Now, on December 12, 1955, flight number six that 


[305] 


was operated as an extra section eastbound from Tokyo, 
is that right? A. That is correct. 

Q. And the particular plane had been in Tokyo as a 
result of damage to another aircraft, is that right? A. 
That is correct. 

Q. Was the primary objective of that flight to ferry 
the plane eastward? <A. I think the primary objective of 
all flights is to sell them for traffic, if you can. 

Q. Would that plane have been operated eastward if 
there were no mail available to put on it? A. That is 
correct and would be operated westward. 

Q. I’m sorry, I didn’t get the last part of it. A. We 
keep flying airplanes all the time that carry traffic and 
perform the best service we can. We don’t just have 
them to ferry from place to place and incidentally carry 
traffic. I mean, the traffic is the main reason that we 
operate the airline. 

Q. I presume you want to locate that plane for some 
reason or other in the east or that is, in the States? A. 
Then we would turn around and locate it in the west. 
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We keep flying our airplanes all the time. I think we 
ought to keep that in mind, they are for traffic. 
'Q. On December 15th, flight 801, a DC-4 was operated as 


[306] 


an extra section to Honolulu carrying mail, is that right? 
A. That is correct. 

Q. From Honolulu, this aircraft went into a charter 
operation, is that true? A. That is correct. 

Q. Was the primary objective of the flight to ferry the 
plane to Honolulu? <A. I couldn’t say whether that was 
the primary objective or not. It might be a combination 
of the two. In December, with your heavy mail loads, 
it would be possible to pick up a return charter with the 
airplane. 

\Q. Well, you would know in advance that the charter 
operation was required for some plane, would you 
not? <A. Well, you might have a situation where, if 
you could charter it in one direction without a ferry 
cost, that you could sell a charter and otherwise you 
couldn’t, or you could know that you were going to haul 
the mail out there and if you could get sufficient mail load 
on this thing, why then you would look for a charter. This 
is the time of the year when obviously, there is a lot of 
mail to be moved. 

Q. Well, how long in advance would you know that the 
mail was available for the extra section? A. I think the 
Post Office sends out signals there is always going to be 
a lot of mail in December. They are always trying to get 
all of the facilities they possibly can or at 


[307] 


least, over and above your regular operation. 
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Q. Well, how long in advance would you know that 
there is going to be mail available for this particular 
flight? A. Well, on a particular flight, I don’t think you 
could identify it that way. 

Q. Now, flight number 806 of December 18th is listed 
as a Honolulu-Los Angeles flight, is that right? A. 806 on 
the 18th? 

Q. That is right. A. I don’t see that. 

Q. It is on the original sheet there that you submitted, 
listing the extra sections but not giving the circumstances 
surrounding the flights. 


Examiner Stodola: What page is that on, Mr. 
Present? 

Mr. Present: Page two of the original response 
to information request C-5. 

The Witness: That is correct. 


By Mr. Present: 


Q. Now, in the explanation given for that flight on the 
other sheet there, it says, ‘‘Offered to P.O.D. to accom- 
modate heavy Christmas mail Honolulu-Tokyo after 
arriving in Honolulu from Portland as an extra section 
mainly for passenger use.’’ Now, how was that flight, 
which was flown as an eastbound flight, used to accom- 
modate westbound mail? A. There appears to be an error 
in that explanation. I 


[308] 


would have to recheck that. 

Q. Now, the plane used on extra section flight 806 on 
December 20th was the same plane that had been used 
in the charter operation out of Honolulu indicated in the 
explanation for flight 801 of December 15th, is that right? 
A. That is correct. 
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Q. Was the primary objective of flight 806 to ferry this 
aircraft from Honolulu to Los Angles after its charter 
work was complete? A. Well, it was certainly available 
for traffic in an eastbound direction at that time. It was 
made available to the Post Office Department. 

Q. Would you please look at the December 1955 Tokyo- 
Honolulu flights statistics? A. Tokyo-Honolulu? 

Q. That is right. <A. Yes. 

Q. Now, flight 85221 is the regularly scheduled flight 
leaving Tokyo on December 21st, is that right? A. That 
is correct. 

Q. It carried 18 first-class and 12 tourist-class or a 
total of 30 passengers, is that right? A. That is correct. 

Q. It carried only 13 pounds of mail, is that right? 
A. That is correct. 


[309] 


Q. Now, on the Wake-Honolulu sheet for December 
1955, flight 85221A is shown, is that right? A. That is 
correct. 

Q. That is the flight which is indicated in the response 
to item C-5 of the information request. Was an extra 
section flown primarily to accommodate the U. S. mail, 
is that right? A. That is correct. 

Q. The statistics for that flight reflect 15 first-class 
passengers and 21 tourist-class passengers or a total of 
36 passengers and 8,410 pounds of mail, is that right? 
A. That is correct. 

Q. In light of the fact that the regularly scheduled 
flight carried practically no mail, only 13 pounds, and 
the extra section flight transported more passengers than 
even the regularly scheduled flight, would you say that 
that extra section was flown primarily to accommodate 
U.S. mail? A. Yes, I would because the other flight was 
operated nonstop Tokyo-Honolulu by use of the jet stream 
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which is much faster and much more economical for the 
Company and in order to accommodate this large a load, 
that you have in your extra section, you had to make the 
stop at Wake. I mean, they could have carried the 
passenger on jet stream the same as the other or they 
could have combined the two flights into one perhaps and 
made the stop at Wake but with the additional mail load, 
why at least one of them you had to stop at Wake. 


[310] 


Q. You mean a flight is flown for the accommodation 
of the U. S. mail where you don’t put the mail on your 
regularly scheduled flight and operate that in a certain 
fashion for your own operational reasons and put it on 
an extra section flight and you say that extra section 
flight is flown for the accommodation of the U. S. mail? 
A. Certainly, I wouldn’t say it is 100 percent for the 
U. S. mail except for the U. S. mail though, they probably 
wouldn’t have to have flown the extra flight there. You 
have to accommodate both types of traffic. 

Q. Well, you had 36 passengers on your extra section 
flight more than you had on your regularly scheduled 
flight? A. It doesn’t make any difference which flight 
you put them on. I mean, your other flight you were 
flying on your jet stream—you were making a hop twice 
as long. 

Q. With respect to this extra section flight, why was 
the mail transferred at Honolulu? A. Well, apparently 
most of the mail there was for the Seattle Gateway. 

Q. Would you please look at page two of PA-5. That 
sheet reflects the pounds of U. S. mail carried between the 
United States and Tokyo by direction from July 1954 
through December 1955. That is the pounds of U. S. mail 
carried by Pan American, is that right? A. That is 
correct. 
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Q. I don’t see any Tokyo-Seattle mail listed there. Can 
you explain that? A. No, I couldn’t tell you the reason 
as to why that may be omitted from this schedule here. 
I think that is the only instance in which we had a Tokyo- 
Seattle flight. 

Q. Well, you schedule directly from Tokyo to Seattle, 
do you not? <A. That is correct. 

Q. I don’t understand your prior statement as to the 
only instance? A. I believe that on all of the Seattle 
mail, it has been customary for the military to put that 
on Northwest Airlines. This was destined for the Seattle 
Gateway, being much faster routing. The mail that they 
normally give us is destined for San Francisco or Los 
Angeles. 


[320] 


Q. As I understand your position with respect to mail 
volume and population distribution, it is that the mail 
distribution by area corresponds with the population dis- 
tribution by area, is that right? A. That is the assump- 
tion. 

Q. Have you made any tests to check that assumption? 
A. As I recall, at the pre-hearing conference, we requested 
information from the Post Office Department as to the 
sources of their destination of mail. We have tried to 
get that information but the Post Office Department said 
it could not provide that it was not directed to do so by 
the Examiner. 


[321] 


_Q. So you have not checked or been able to check— 
A. We have not been able to check. We have tried to 





(b) 
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get the information and failed. We don’t know a better 
rule of thumb than the population. We have explored 
the situation and haven’t come up with anything that we 
think would be more accurate. 


* * * 


[341] 


Q. Would you explain what Pan American’s position 
relative to that statement is? A. That is more or less a 
secondary proposition, that even based on your position 
that there should be equalization between us and North- 
west, we feel that we should still be reimbursed for the 
domestic line haul between San Francisco and Seattle. 
The mail logically concentrates at San Francisco and 
under the present circumstance, when it is given to North- 
west, is paid to a domestic carrier. In other words, the 
total charged now on the Northwest mail is the amount 
paid to Northwest for service from Seattle to Tokyo, plus 
the domestic line haul from San Francisco or wherever 
the related point is on that type of mail. 

Now, to the extent that Pan American would be equalized 
between San Francisco and Tokyo at the same rate as 
Northwest, that would mean that Pan American would be 
getting less than the combination of the domestic and 
Northwest charges and even on your basis, why it seemed 
that you would recognize that we should receive any 
domestic haul involved from that movement from San 
Francisco or that area to Seattle. 

Q. How do we identify which of the total mail carried 
by Pan American is subject to transportation between San 
Francisco and Seattle? A. Well, it might be difficult to 
get a precise number. 








(342, 368, 371) 
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The Post Office might be able to help you on that. There 
is a considerable amount of mail which is moved by domes- 
tic carrier from San Francisco to Seattle for shipment 
on Northwest because that is a more expeditious routing 
and, at the present time, that is costing the Post Office 
Department more than if it were shipped on Pan Ameri- 
can at the equalized rate. But, the extent of it as to 
extent of volume, we just don’t have figures on that. 


Sd = * * * 


[368] 


EARL B. WADSWORTH, was called as a witness 
for and on behalf of the Postmaster General, and after 
having been duly sworn by the Hearing Examiner, was 
examined and testified as follows: 


Direct examination by Mr. Brahm: 


Q. Will you state your name and position for the 
record, Mr. Wadsworth? A. My name is Earl B. Wads- 
worth. I’m the Director of Air Transportation for the 
Post Office Department. 


[371] 


Q. There was some testimony this morning about 
flights for the accommodation of mail. Does the Depart- 
ment ever request a carrier in the Pacific to put on a 
flight for mail alone? A. I don’t recall any instance 
where our field people have gone to a carrier and asked 
them specifically to put on an airplane solely for the mail 





(371, 373, 374) 


with the exception that we did exert some pressure on 
Northwest during this last holiday season to put on extra 
sections out of Seattle. Those are the only two instances 
I know where we have gone to the carrier and specifically 
asked him to put on extra trips solely for the mail. 


Mr. Present: Mr. Examiner, he said two in- 
stances and I only heard one? 

The Witness: Two instances at Seattle where 
Northwest flew extra sections solely for the mail 
at our request. 


& * * 


Cross-examination by Mr. Pirie: 


[373] 


Q. I believe at the pre-hearing conference, we requested 
some information as to the relative volumes of mail mov- 
ing to and from the various postal regions and, at that 
time, it was indicated no exact figures were available. 
Do you have any basis for determining the relative move- 
ment of mail to and from Tokyo, that is, from the various 
regions in the United States? A. Those figures are on 
record but we have not been able to actually secure them. 
As you may know, effective October Ist, an entirely new 
system of accounting was set up for domestic air mail 
and that involved a decentralization of our accounting 
and while we have been promised that we can get 


[374] 


such figures as those, they haven’t reached the point yet 
where we can actually secure them. 
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Q. Does the Post Office have any rule of thumb or any 
standard by which it measures things of that kind in 
setting up operational procedures? A. Yes, we have 
ground rules whereby we expect our field officials to dis- 
patch air mail via the routing that will afford the most 
expeditious delivery to the addressee. 

Q. Is any estimate made of the relative volume which 
will move to or from any particular region in the United 
States, that is, for your own operating purposes? Do 
you make such estimates? A. Well, we make no detailed 
survey but from the total figures going out of the States, 
we can reach a pretty good idea. 

Q. How does that correlate with the population of the 
various areas, would you say? A. Statistically, as a rule, 
population is a pretty good barometer, but it doesn’t 
always follow in showing the true volumes of mail. 

Q. Do you have a better one that you could suggest 
since you don’t have specific detailed figures on that 
available? A. Unfortunately, I do not. 
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Excerpts From Exhibits 
Pan American World Airways, Inc., Exhibits 


Exhibit No. PA-1 
Page 7 of 37 Pages 


SUMMARY OF CURRENT ALLOCATION OF 
WESTBOUND U. S.-TOKYO 


Military Mail Between the Seattle and 


San Francisco Gateways 


Percent of 
U. S. Postal Region of Origin U. S. Population 


1. Routed exclusively or preferentially via Seattle: 


9.55% 
5.97 
9.78 
9.78 
6.90 
1.59 
5.14 
5.10 
10.47 
9.31 
3.29 
5.54 
3.37 


85.79% 


2. Routed exclusively or preferentially via San Francisco/ 
Los Angeles: 


1 Denver duplicated in postal region count. 
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[426] 


SUMMARY OF CURRENT ALLOCATION OF 
U. S.- TOKYO 


Exhibit No. PA-1 
Page 8 of 37 Pages 


Civilian Mail Between the Seattle and 
San Francisco Gateways 


Percent of 
U. S. Postal Region of Origin U. S. Population 


1. Routed exclusively or preferentially via Seattle: 


Denver (Colorado, Wyoming) 
Minneapolis 


2. Routed exclusively or preferentially via San Fancisco/ 
Los Angeles: 


9.55% 
6.90 
1.54 
5.14 
5.17 
7.98 
5.54 


1 Denver duplicated in postal region count. 





81 


(439, 456) 
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ROUTING OF WESTBOUND U. S.- TOKYO CIVIL AND 
MILITARY MAIL FROM U. S. POSTAL REGIONS 


Exhibit No. PA-1 
Page 21 of 37 Pages 


San Francisco Region Pts? 
FAM Scheme - Civilian 
Date Routing 


July 1, 1954 LAX/SFO 
Nov. 1, 1954 ; LAX/SFO 
Aug. 1, 1955 ; LAX/SFO 


Date Routing 


July 1, 1954 SFO 
Aug. 1, 1955 SFO 


1 Covers California, Nevada, Hawaii. 


[496] 


Exhibit No. PA-2 
Page 1 of 2 Pages 


POST OFFICE DEPARTMENT’S RESPONSES IN 

DOCKET NO. 6630 ET AL. TO INFORMATION 

REQUESTS AS TO BASIS FOR DETERMINING 
DISPATCH SCHEDULES 


1. Statement of policy followed in establishing current 
dispatch schedules for United States mails generally 
and for transpacific mail specifically: 


‘*Dispatch schedules are set up to provide for the 
most expeditious dispatch of air mail available. 
Where service factors are equal, it is the policy 
to utilize the most economic routes insofar as may 
be practicable.’’? 


1 Information Response A-7. 
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2. Statement of reasons for current assignment of Tokyo- 
U.S. eastbound mails to Northwest and Pan American: 


‘‘Assignment of mail to a given carrier on a given 
date is predicated on earliest delivery within the 
State. If delivery is the same by either FAM car- 
rier, the gateway providing the shortest distance 
domestically is then used.’”* 


3. Statement of reasons for current routing of U. S.- 
| Tokyo westbound mails to San Francisco, Seattle and 
other United States concentration points: 


‘‘Mails are assigned San Francisco/Seattle gate- 
ways according to the area in which posted and 
the gateway providing the better service. 


‘‘If service factors are equal, then the mails are 
assigned the gateway providing the shorter distance 
domestically.’” 


2 Information Response A-2b. 
83 Information Response A-3b. 
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Exhibit No. PA-5 
Page 2 of 4 Pages 
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Exhibit No. PA-5 
Page 4 of 4 Pages 


POUNDS OF U. S. MAIL CARRIED BETWEEN U. S. 
AND TOKYO BY DIRECTION! 


July, 1954- December, 1955 


Pan American — Northwest Combined 









































Westbound Eastbound a 
Civil Military Total Mibtary Total 

1954 
July 29,723 145,138 174,861 31,229 206,090 
Aug. 30,850 228,651 259,501 49,602 309,103 
Sept. 30,624 205,216 235,840 52,846 288,686 
Oct. 31,622 224,001 255,623 57,183 312,806 
Nov. 29,632 200,720 230,252 60,137 290,389 
Dec. 46,840 213,873 260,713 129,372 390,085 
Total 199,191 1,217,599 1,416,790 380,369 1,797,159 

1955 
Jan. 32,717 237,422 270,139 115,322 385,461 
Feb. 32,729 279,790 312,519 243,030 555,549 
Mar. 43,257 277,446 320,703 241,139 561,842 
Apr. 37,346 267,116 304,462 226,148 530,610 
May 33,528 216,117 249,645 212,625 462,279 
June 31,582 233,522 265,104 203,372 468,476 
July 32,376 214,878 247,254 177,404 424,658 
Aug. 31,953 219,953 251,906 185,930 437,836 
Sept. 35,085 212,327 247,412 175,093 422,505 
Oct. 38,738 211,525 250,263 184,275 434,538 
Nov. 34,348 249,905 284,253 227,351 511,604 
Dec. 50,739 352,749 403,488 319,111 722,599 
Total 434,398 2,972,750 3,407,148 2,510,800 5,917,948 











1 Source: Post Office Department Information Response A-4, Docket No. 6630, 
Pacific Service Mail Rate Case. Includes mail originating or 
destined west of Tokyo transported via Tokyo. Data is based on 
billings submitted and may vary in minor respects from the amounts 
actually carried in each month. 
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Exhibit No. PA-5A 
Page 2 of 4 Pages 


POUNDS OF U. S. MAIL CARRIED BETWEEN U. S&S. 
AND TOKYO BY DIRECTION JANUARY 1956- 
NOVEMBER 1956 


Pan American 


casi eat Eastbound Grand 
Total Military Total 
100,108 50,084 150,192 
107,130 53,825 160,955 
114,904 43,076 157,980 
43,924 143,310 

55,580 164,564 

52,884 160,136 

49,987 152,287 

46,579 148,791 

32,882 131,690 

14,738 69,784 

16,058 51,444 


30,796 121,228 
28,816 105,922 


Total year-to-date 488,433 1,597,055 


Exhibit No. PA-102 
Page 1 of 4 Pages 


4 The total payments shown here do not include the amount PAA should receive 
under equalization for the equivalent of the domestic line haul from San 
Francisco to Seattle if mileage to Tokyo were equalized as if flown from 
Seattle. The domestic rate from San Francisco to Seattle is $271.56 per 
ton of mail. With the 5078 mileage Seattle-Tokyo, this would be the equiv- 
a of increasing the 46.44¢/ton mile Seattle-Tokyo rate by 5.35¢ per ton 

¢. 




















Exhibit No. PA-103 
Page 1 of 33 Pages 


POUNDS OF PAA’s U. S.- TOKYO MAIL WHICH NWA 
HAD THE CAPACITY TO CARRY AS DETERMINED 
ON A DAILY BASIS 


April- December, 1955 


Pounds of PAA U.S.-Tokyo Mail 
NWA Could Have Carried 


Amount Percent of Total 


PAA 
US.-Tokyo 
Mail Per As Cor- Per As Cor- 
(Pounds) NWA _ rected NWA rect 


20.2% 17.0% 
40.4 31.0 
33.8 19.8 
34.1 18.5 
26.1 19.9 
31.6 20.4 
14.5 6 Bs 
31.0 20.8 
46.1 27.1 


Total Apr.-Dec. .... 1,061,151 30.8%  - 20.8% 


52,715 12.7% 
77,562 5.8 
44,287 16.8 
46,772 62.8 
53,060 58.4 
57,029 5 36.3 
59,852 54.9 
41,833 62.1 
71,320 27.2 


504,430 35.3% 
Grand Total Apr.-Dec. 1,565,581 32.3% 
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Exhibit No. PA-201 


Pacific Service Mam Rate Case 
Docket No. 6630, e¢ al. 


TESTIMONY ON BeHaut¥K oF Pan AMERICAN 
Worip Airways, Inc. 


So long as Pan American is required to stop at a mid- 
Pacific island on its services between the West Coast and 
the Orient, the Northwest route between Seattle and 
Tokyo is materially shorter than any route Pan American 
can use between San Francisco and Tokyo. The com- 
parative mileages are shown in Exhibit BC-2. As cur- 
rently operated Pan American’s route is some 1,732 miles 
or 35% longer than Northwest’s. Pan American can 
effect a saving of 432 miles when it can omit Wake 
Island through use of the jet stream but this does not 
nearly overcome the mileage handicap and it can be done 
only in one direction during the winter season, and not 
even then on every day. 

It is apparent that with its shorter route and with the 
use of aircraft of comparable speed, Northwest can offer 
a much faster service than Pan American can offer 
between the West Coast and Tokyo. With reasonable 
connections within the United States, this time advantage 
also applies to service between Tokyo and most points 
in the continental United States. The difference in 
elapsed time between the West Coast and Tokyo under 
schedules operated during the period under review is 
shown in Exhibit BC-13. It will be seen that when air- 
craft of comparable speeds are scheduled, Northwest has 
an advantage eastbound of some 5 hours in the winter 
and some 10 hours in the summer and westbound of more 
than 5 hours all the year. 
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‘The principles followed by the Post Office in dispatch- 
ing mails, as set forth in Exhibit PA-2, when applied to 
Northwest’s shorter mileage and faster service result in 
the dispatch of most of the U.S.-Tokyo mail via North- 
west. The actual dispatch schedules set forth in Exhibit 
PA-1 have changed to Northwest’s advantage as North- 
west has added to and improved its service. Exhibit 
PA-1 shows that at the present time the dispatch schedule 
is'such that on the days when Northwest operates its best 
equipment, mail is dispatched via Pan American east- 
bound to only six 

[514] 


states and territories and westbound from only seven 
postal regions in the case of civilian mail and three in 
the case of military mail. By way of contrast, on those 
days when Northwest operates DC-4 equipment, mail is 


dispatched via Pan American’s service eastbound to 38 
states and territories. When Northwest operates the type 
of service which it can operate on all days of the week 
the mail which will be dispatched via Pan American will 
be primarily that moving to or from those regions re- 
ferred to in the first group. On the basis of population 
it. is estimated that so long as Pan American is confined 
to the central Pacific route, Pan American will carry not 
more than 11.6% of the total U.S.-Tokyo mail. This esti- 
mate is based upon considerations of service resulting 
from the difference in length of route and, under the Post 
Office dispatch principles, it does not appear to us that 
there will be any substantial variations from this alloca- 
tion whether or not the mileage is equalized for purposes 
of calculating mail pay. 

‘During the past period which is under consideration in 
this case, Pan American has carried a higher percentage 
of the mail than we estimate for the future. This has 
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been the result of a number of factors. No mail was dis- 
patched through Seattle prior to June, 1955 but all went 
through San Francisco, even though some part of it was 
sent from San Francisco to Seattle for carriage by North- 
west. Also Northwest did not operate a daily service until 
July, 1955 and some of its schedules have not been operated 
at times which result in picking up the maximum mail. For 
example, four of Northwest’s westbound flights depart 
from Seattle late in the evening which results in missing 
mail for that day from other parts of the country and 
causes mail from the previous day to lay over all day in 
Seattle. In addition, Northwest’s record of performance 
has been poor. Exhibit PA-4 contains an 
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analysis of delays and departures from Tokyo for the 
period April through December, 1955. This shows that 
Northwest had 144 flights or 53.9% of its total flights 
delayed more than one hour and that a substantial number 
of these flights were delayed for periods exceeding five 
hours, some for more than 24 hours. This performance 
has resulted in a considerable amount of mail being 
transferred to Pan American which would otherwise have 
been carried by Northwest. Finally, Northwest schedules 
DC-4 aircraft on two days of the week. Because of the 
slow speed of these aircraft this Northwest service offered 
no time advantage over that of Pan American to the 
gateway points and mail has been dispatched via Pan 
American to a greater extent than would have been the 
ease if Northwest had operated faster aircraft. All of 
the factors I have mentioned are within the control of 
Northwest so that they will not necessarily affect the 
distribution of the mail in the future. However, to the 
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extent that Northwest fails to improve its service and 
performance, and to provide the required capacity, Pan 
American will, under the Post Office dispatch principles, 
carry the mail regardless whether equalization of mileage 
is in effect for mail pay purposes. 

In response to one of the requests for information, the 
Post Office Department stated that in its judgment Pan 
American would carry approximately the same proportion 
of the mail as was carried during the period September, 
October and November, 1955, assuming mileage equaliza- 
tion is effective. For the reasons indicated above, our 
calculation shows that this estimate overstates the pro- 
portion of the mail which Pan American will carry. The 
actual carriage during those months was affected by the 
type of service offered by Northwest. With the changes 
and improvements which Northwest can effect, we believe 
that our estimate is far more realistic. The Post Office 
also indicates that while it has no basis upon which to 
furnish a precise estimate it assumes that the amount of 
mail which Pan American would carry would be reduced by 


[516] 


an amount up to 90% of the present mail volume if mileage 
equalization were discontinued. Again, we find no basis 
for this estimate. The primary factors which will affect 
the setting up of dispatch schedules will be the speed of 
the service offered. Dispatch will be via Pan American 
for only the limited portion of the mail with respect to 
which Pan American offers the faster service. Under the 
Post Office policy this will not change materially whether 
or not mileage equalization is applied. 

In Exhibit BC-20, Bureau Counsel has presented a cal- 
culation of an approximate percentage of Pan American’s 
1955 mail volume which Northwest had the capacity to 
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earry. This exhibit is based upon the information supplied 
by Northwest. There is some obvious error in this infor- 
mation. We have checked the data with regard to the 
actual loads carried against all sources available to us 
and we find no discrepancy in the information in this 
respect except that the average passenger and free 
baggage weight would have been only approximately 130 
pounds. This is obviously erroneous and is not in 
accordance with the request of Bureau Counsel that 
standard weights be used in preparing the information. 
We have adjusted the loads to reflect Northwest’s average 
reported passenger and free baggage weights and have 
also made the calculation on a daily basis. Our figures, 
which are reflected in Exhibit PA-103, show that on a 
great many days Northwest could not have carried any 
additional load and that the total amount which Northwest 
could have carried over the period is very substantially 
less than estimated by Bureau Counsel. 
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Post Office Department Exhibits 
[567] 


” * * ae mh 

Some indication’ of the results of applying the basic 
routing policies which have been observed by the Post 
Office Department under present conditions may be had by 
selecting the period of September, October and November, 
1955. Based on equalized mileages, Pan American trans- 
ported 36.8 percent of the ton-miles of the United States 
air mail moving between Tokyo and the United States. 
Northwest transported 63.2 percent of the ton-miles of 
such mail. This distribution reflects the influence of mile- 
age equalization between the San Francisco Gateway and 
Tokyo prescribed for application on a temporary basis on 
and after April 1, 1955, and proposed by the Board for 
permanent application. 

Assuming that mileage equalization continues, it is 
estimated that with the present schedules approximately 
the same relative volume distribution experienced in Sep- 
tember, October, and November, 1955, will be maintained 
in the future. However, on the basis of the policy of the 
military establishment as made available to the Post Office 
Department, and the coordination of such policy with the 
routing policies which will be observed by the Post Office 
Department, it is estimated that a reduction of up to 90 
percent of Pan American’s present mail volume would 
result from a discontinuance of mileage equalization 
between the two gateways and Tokyo. The latter estimate 
is furnished on the assumption that Northwest would have 
a sufficient capacity to 

[568] 
handle the increased volume of mail which would be routed 
through the Seattle Gateway. 
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Bureau Counsel Exhibits 


[571] 
Exhibit BC T-1 
DIRECT TESTIMONY OF CHRIS E. STEIER 
Air Transport Examiner 
Civil Aeronautics Board 


This testimony relates to the direct exhibits and rebuttal 
exhibits submitted by Bureau Counsel in this proceeding 
regarding the fair and reasonable compensatory mail rates 
for the Pacific Division of Pan American on and after 
April 1, 1955. 

The testimony is divided into two major parts. The 
first part deals with the basic reasons for equalizing the 
mileage and the second part deals with the specific equali- 
zation proposal set forth in Order No. E-9608. 


Reasons For EQuaLiziInG THE MILEAGE 


It is my opinion that it is appropriate for service mail 
rate purposes to equalize the mileage between San Fran- 
cisco and Tokyo and between Seattle and Tokyo over the 
Central Pacific routing operated by Pan American to the 
mileage between Seattle and Tokyo over the Great Circle 
routing operated by Northwest. The mileage equalization 
is appropriate because the circuitous mileage operated by 
Pan American is not required by the postal service to 
transport the mail and, if the mileage over the two rout- 
ings were not equalized, a significant portion of the mail 
presently carried by Pan American would be diverted to 
Northwest. | 

In order to have a situation where mileage equalization 
can be applied appropriately there must be a volume of 
mail that is competitive, i.e., that can move over more than 
one routing. I believe that the mail transported between 
San Francisco/Seattle and Tokyo is of this nature. Thus, 
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the Post Office Department has the option of dispatching 
mail moving to, from or beyond Seattle/San Francisco and 
to, from, or beyond Tokyo either through Seattle via the 
Great Circle route or through San Francisco via the Cen- 
tral Pacific route. Choice of a particular routing by the 
Post Office Department has been predicated on service 
and cost considerations. The Department has stated that 
the policy followed in dispatching mail is to provide for 
the most expeditious dispatch of mail possible and, where 
service factors are equal, to use the most economic route 
insofar as may be practicable. 


[572] 


Consequently, changes in schedules or rates may cause 
changes in the routing of the mail. 

Examples of the close relationship between changes in 
flight schedules and changes in Post Office Department 
dispatch schedules is shown by analysis of Exhibits BC 11, 
12, 18, and 14. These exhibits show that the number of 
states dispatching mail through San Franciseo decreased 
and the number dispatching through Seattle increased with 
the inauguration of Northwest’s fifth passenger frequency 
in July 1955. Also as reflected by the dispatch of mail 
from Tokyo, the greater number of states are assigned to 
Pan American on the days Northwest operates DC-4 
flights. Changes in the days of the week on which such 
flights are operated have been followed by an increase in 
the number of states assigned to Pan American on such 
days. 

The effect of cost considerations on the dispatch of mail, 
assuming the present pattern of schedules, can be seen by 
comparing Pan American’s present participation in the 
mail with its estimated participation if there were no 
mileage equalization. 
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Between July 1 and December 31, 1955, when both 
carriers operated a daily service between the West Coast 
and Tokyo and mileage equalization was in effect on a 
temporary rate basis, Pan American carried approxi- 
mately one-third of the total mail volume between the 
points in question (Exhibit BC-10). Moreover, the Post 
Office Department estimated in response to information 
request item A-5 that if the same service and cost factors 
were to continue, Pan American would continue to receive 
approximately one-third of the total mail volume between 
San Francisco/Seattle and Tokyo. On the other hand, it 
was estimated that up to 90 percent of Pan American’s 
present mail volume would be diverted to Northwest if the 
Department were required to pay for the circuitous 
mileage. 

In this connection, it should be noted that Northwest 
has the capacity to carry additional mail volume. Exhibit 
BCR 200 relates, by month and by direction, Pan Ameri- 
can’s 1955 San Francisco/Seattle and Tokyo mail volume 
to Northwest’s unused available capacity on flights 


[573] 
as operated during 1955 and as estimated for operations 
via Shemya. This exhibit indicates that Northwest had 
the capacity, during the last six months of 1955, to carry 
over 50 percent of Pan American’s mail volume west- 
bound and over 100 percent eastbound. It also indicates 
that the percentage would have been much higher for 
operations via Shemya. Moreover, during the month of 
December 1955, Northwest was able to accommodate 271 
tons of Seattle-Tokyo mail (total of mail carried in both 
directions) which was 100 percent greater than it carried 
in each of the months of July, August, September, and 
October, and 50 percent greater than it carried in Novem- 
ber 1955 (BC 10). Furthermore, the 271 tons carried by 
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Northwest in December of 1955 is greater than the total 
volume of mail carried by it and Pan American in each 
of the other months of 1955. 

_ As early as 1953, the Post Office Department indicated 
its concern with paying unequal airmail transportation 
charges for similar services and stated its intention to use, 
where service considerations were equal, the carrier assess- 
ing the lowest transportation charge. This announced 
policy has been of prime importance in re-establishing 
service mail rates for all the domestic trunkline, local 
service, and Atlantic and Latin American area interna- 
tional carriers. 

This policy of the Post Office Department has been 
reiterated in this proceeding, where, as we have indicated, 
the Department has stated that up to 90 percent of Pan 
American’s present San Francisco/Seattle-Tokyo mail vol- 
ume would be diverted to Northwest if equalization of 
charges is not made. 

Hqualizing transportation charges between common ter- 
minals over different routings is not novel. It is common 
in both passenger and freight tariffs. Exhibit BC 30 sets 
forth typical illustrations of such fares between the West 
Coast of the United States and Tokyo, Japan. Also, the 
service mail rates in effect for the domestic trunkline and 
local service carriers provide equal charges between com- 
mon terminals. 
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It is also my opinion that it is to the advantage of both 
Pan American and the United States Government to 
equalize the mileage between San Francisco/Seattle and 
‘Tokyo and, thereby, obviate the diversion of a substantial 
portion of Pan American’s San Francisco/Seattle-Tokyo 
mail volume to Northwest. 





(574) 


San Francisco/Seattle-Tokyo mail, even at the reduced 
vield due to mileage equalization, is profitable traffic as 
it provides well in excess of the out-of-pocket costs of 
carrying the mail and contributes to the fixed or overhead 
expenses of the division (BC-1). The out-of-pocket costs 
related to the total volume of San Francisco/Seattle- 
Tokyo mail estimated in Order No. E-9608 for Pan Ameri- 
ean in 1955 is estimated by the carrier, in response to 
information request item C-4, as $31,000 or approximately 
one percent of the fully allocated operating expenses of 
that mail. 

Exhibit BC-1 shows that, based on the volume of mail 
estimated for Pan American in calendar year 1955, the 
mail revenues reflecting mileage equalization would pro- 
vide 89 percent of the fully allocated adjusted operating 
expenses related to the total mail volume over the San 
Francisco/Seattle-Tokyo segment. For total Division mail 
operations, the mail pay received after mileage equaliza- 
tion would more than equal the fully allocated adjusted 
operating expenses related to mail. 

The diversion of the San Francisco/Seattle-Tokyo mail 
volume now carried by Pan American to Northwest would 
decrease Pan American’s service mail revenues (see BC- 
24). Thus, solely from the service mail rate aspect with 
which this case is concerned the diversion would affect the 
carrier adversely. On the other hand, under the pro- 
visions of Pan American’s effective section 406 mail rate 
for its entire system, decreases in service mail pay in the 
Pacific Division would be compensated for by increases 
in subsidy support. Accordingly, the diversion of mail 
from Pan American to Northwest would also have the 
undesirable effect of increasing the amount of subsidy 
needed to support the carrier’s over-all operations. 

The diversion of San Francisco/Seattle-Tokyo mail vol- 
ume to Northwest, although decreasing its rates, would 
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inerease that carrier’s service mail pay and, since North- 
west’s system is subsidy-free, the net effect would be 
increased payments to Northwest. Consequently, 


[575] 


without equalization, and with no change in the service 
provided, the over-all cost to the Government would 
increase. 

'Exhibit BC-24 compares the estimated effect in dollars 
upon Pan American, Northwest and the Government, if 
on the one hand, mileage equalization were applied, and, 
on the other, there is no equalization of mileage and diver- 
sion of selected percentages of Pan American’s estimated 
ealendar year 1955 San Francisco/Seattle-Tokyo mail 
volume to Northwest takes place. Inasmuch as mileage 
equilization has been in effect, on a temporary rate basis, 
since April 1, 1955 and the rates proposed by the Board 
in its show cause order were based on the mileage equali- 
zation, the assumption of no mileage equalization materi- 
ally changes the factors upon which both carrier’s rates 
were predicated. Consequently, it is assumed in the exhibit 
that Northwest’s rates are open and the diversion of mail 
ton-miles from Pan American to Northwest is reflected in 
the computation of the rates for both carriers. 

Without equalization and without diversion, Pan Ameri- 
can would, of course, receive more service mail revenue. 
However, Exhibit BC-24 reveals that if the diversion were 
to exceed approximately 25 percent of Pan American’s 
mail volume, the carrier would receive less service mail 
pay than under the proposed equalization. As the amount 
of diversion increases, the servise mail pay would continue 
to decrease. For example, the reduction in service pay at 
40 percent diversion would be approximately $500,000 and 
would increase approximately $350,000 for each additional 
10 percent diversion. 
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The 25 percent diversion is a conservative figure when 
compared to the Post Office Department estimate of pos- 
sibly 90 percent diversion. 


EQUALIZATION Proposau Set Forts oy Orper No. E-9608 


It is my opinion that the equalization proposal set 
forth in Order No. H-9608 is a fair and reasonable solution 
to the problem of providing equal pay for similar service, 
and application of the proposal provides rates which are 
fair and reasonable. 

Northwest, since it inaugurated daily service to Tokyo 
in July, 1955, has carried approximately two-thirds of the 
total San Francisco/Seattle-Tokyo mail. As stated pre- 
viously, my view that Northwest 
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could carry a still larger share. Northwest’s costs, which 
are almost identical to those of Pan American’s, are con- 
sidered reasonable for establishing service mail rates. 
Therefore, it is proper to equalize the rates and mileage 
to those of Northwest. 

The reasonableness of the resulting rates have already 
been noted. Pan American will receive far more than 
the out-of-pocket costs of carrying the mail; in fact, it will 
receive all of its adjusted, fully allocated operating 
expenses. 

In addition, it has been noted that, without mileage 
equalization, Pan American would suffer substantial diver- 
sion of mail which would reduce its service mail revenue. 
Under the current Pan American system section 406 rate, 
the United States Government would sustain additional 
costs in increased subsidy payments to Pan American to 
compensate for the loss of service mail revenue and 
increased service mail payments to Northwest for the 
additional mail carried. 
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Finally, it is my opinion that adjustment of Pan Ameri- 
ean’s rates on other segments to make up over those 
segments the costs related to the circuitous mileage 
between the United States and Tokyo is not justified. 
| I have already noted that such mileage is not required by 
the Post Office Department. Accordingly, the costs of the 
circuitous mileage should not be recognized for mail rate 
purposes either directly in the rate for the transportation 
of mail between San Francisco/Seattle and Tokyo or 
indirectly by increasing the rate for some other segment. 
| Although both the mileage equalization proposed 
between the United States and Tokyo and the rate equali- 
zations proposed between the United States and Honolulu 
and between Seattle and Anchorage serve to meet the 
objective of providing equal pay for like services, the 
two types of equalization have a basic difference. 

Rate equalization sets out the mail rate in such manner 
that (1) equal pay for similar services is provided by stat- 
ing rates over competitive segments which are equal to 
those of the competing carrier, and (2) the total cost of the 
mail service is returned to the carrier by adjusting rates 
over noncompetitive segments. 

Mileage equalization meets the additional problem where, 
in order to have equal pay for similar service, it is nec- 
essary not only to 


[S77] 
equalize the rates but also the mileage. Fundamentally, 
mileage equalization is concerned with the non-recognition 
of costs arising out of circuitous mileage which is not 
required by the Post Office Department to transport the 
mail. 
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Exhibit BC 1 
Page 1 of 1 


RELATIONSHIP OF PAN AMERICAN’S MAIL PAY 
INCOME TO OPERATING EXPENSES 


Calendar Year 1955 
Mail? 
Total Cost! Ratio? Costof Ton- 
perRTM Factor Mail Mile Mail Pay 


(000) (000) 
ToraL SySTEM OPERATIONS 


Adj. operating expenses .... 44.10¢ 94.32% 41.59¢ 14,900 $6,197 


Return on investment— 
9 percent : 94.32 2.92 


Income taxes—52 percent ... : 94.32 2.69 
94.32 


Mail revenue 
Mail revenue as percent of adj. operating expenses 


San Francisco/SEATILE-TOKYO OPERATIONS 


Adj. operating expenses .... 42.11¢ 94.32%  39.72¢ 
Return on investment— 

9 percent 
Income taxes—52 percent ... 


Total cost 
Less loss due to mileage equalization 


Mail revenue 
Mail revenue as percent of adj. operating expenses 


1 As set forth in Order No. E-9608—System Operations—Appendixes Nos. 1 
and 3; SFO/SEA-TYO operations—Appendix No. 5. 

2 Big Four cost of mail per revenue ton-mile— 37.4 ¢ __ 94.32% 

Big Four total cost per revenue ton-mile— 39.65¢ 7° " 
(See Order No. E-9608, Appendix No. 1). 

3 As estimated for the calendar year 1955 in Order No. E-9608, SFO/SEA- 
TYO mail ton-miles estimated in same ratios to total as experienced during 
month of April, 1955. 

4 Computed as follows: 

Cost of mail 47.20¢ X 14,900,000 ton-miles = $7,033,000 
Mail revenue 41.74¢ X 14,900,000 ton-miles — $6,219,000 


$ 814,000 


Mail revenue yield per ton-mile computed from Order No. E-9608, Appen- 
dix No. 2. 
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Exhibit BC 2 


West Coast-Tokyo MILEAGES 
SEATTLE-ToKYoO MILEAGES 


Seattle-Tokyo Seattle-Anchorage 
(non-stop) Anchorage-Shemya 


Seattle-Shemya 2,757 
Shemya-Tokyo 2,052 


4,809 Seattle-Anchorage 


Shemya-Tokyo 


! nchorage-Col 
Seattle-Cold Bay 1,803 oe Sel “ 
Cold Bay-Tokyo 3,007 

4,810 
| ——__—‘Seattle-Honolulu 
Seattle-Anchorage 1,450 Honolulu-Wake 
Anchorage-Tokyo 3,467 Wake-Tokyo 

4,917 


SAN FRANcISCcO-ToKYO MILEAGES 


San Francisco-Tokyo San Francisco-Honolulu 
(non-stop) = — _ Honolulu-Midway 

San Francisco-Midway Midway-Tokyo 

Midway-Tokyo 


| San Francisco-Honolulu 
San Francisco-Honolulu Honolulu-Wake 
Honolulu-Tokyo Wake-Tokyo 


Los ANGELES-ToKYo MILEAGES 
Los Angeles-Tokyo 5,491 
(non-stop) = 
Los Angeles-Honolulu 2,558 
Honolulu-Wake 2,301 
Wake-Tokyo 1,987 


6,846 


Source: Official C.A.B. airport-to-airport mileages. 











1¥6'61P SS6I ‘dy 1BIOL 


98¢‘I1 Izszg $$/22/p 
Obi 61Sz8 $S/02/¢ 
S60'E1 bISZ8 SS/ST/b 
bI1z'9 : 2tszg  $S/eI/p 
62¢'91 £0828 $S/80/b 
108°91 S0S78 $S/90/b 
8e9'91 IeSz8 $S/10/b 
£LU'S1 92é¢8  $S/L2/b 
098'01 LI€@8  $S/8I/b 
b£6'6 olezs = SS/TI/b 
I1b‘6I 0828 — $S/b0/r 
Ley'el 621z8 $$/0E/b 
£2Z'01 bz1z@8  SS/SZ/b 
Lbz'21 811Z8 SS/61/+ 
08601 IlIz@8  $S/2I/+ 
1ZS'Z1 v0Izs —S$/S0/p 
$99'C1 87/NAAAS  $$/62/b 
€28'ET 2@/NAAAS 
2e9'sT SI/NAAAS 
£00'81 80/NHAaS 
EPl'st 10/NHAQS 
Ch6'bl £2/AAIA 
FOl'9I 0¢/A AIA 
AWA! e1/AAla 
0S0'81 90/AATA 
969'9 $?/AAYHL 
8h6'0I £2/ANO 
162,21 91/ANO 
99t'TT 60/ANO 
661'61 20/ANO  $S/£0/r 


UezEAID sseZuruseg yey “ON 17g 


jo L PLC ITE | 
equyeay pure 08183 Tew ‘sn 
[220.., “Tey UB y910.4 


(spunod) peo onusacy 
SS6T ‘THIdy—oReAA-NNJouoPFY :10399g 
SS6I ‘IE Jaqumeseq- HS6r ‘t AM[—nmjouozy wos3 punogjso4q pue NMouoZ] ous punogisey oery, [eI0y, jo Aseuumns 
SNOILVAAdO OIMIOVd—NOISIAIC VASVTIV-OldIDVd 


wo 
oS 
rei 


et 
wt 
Oo 
mM 
= 





104 


[710] 


(710) 





+l‘OIS 





eiqelivay 
{R305 











6bL'ZEE 
818‘ 
900'8 





| 
| 
| 
| 


























802'8S 79°29 = #66 ses'orz = Ib £68 
229‘ Liv b $22'6 wz 8 6St 86 dee 
624'T ese 6 S16'S é 12 £é6- 
clp'2 06¢ IT $00'8 it 2 “4a 
090° 28 St€'6 te 812 8 deed 
6411 £¢4'9 i SPL'é i. fe-... 
Se" 261, b Ss0'S £ 4t ded 
$192 ZS9'4 eI Obz'S 6 91 = Zé 
980'2 Ivt'p £ 0S6'S 6— OL dea 
SZ‘ 924'8 I 028'b S ) ae 4 t 
LEZ EBeiZ b 086'¢ é 4 ee ae 
SéZ SIb'Z st O18'b 6 tl = Le 
S82, Ise soL's 1 Th a8 
965'2 oze £ 058'6 4t Of éé€-a 
981'2 SBT, £ 09¢'6 12 ee 86d 
6SS'2 pL2'¢ ze 0266 4t 8682 = de 
$06, 62, 6 06S'8 St 6920 LLE-E 
£ES'2 P8t'l Il 018'8 6¢ tl fée-d 
Sh6.2 166'T $ oot's 6r 02s LAE“ 
OS€'2 S8b st 012'9 + + eg 
1262 ££7'2 7 $22.6 oc St éée-a 
£022 ze 4 0912 Or 2 éée-d 
89611 96S, M4 g2$'8 9 8 $2 fee 
0422 6rs'€ y 0202 S 82 Le 
£912 €2b 6 O18'p 6 tl = dE 
019'2 180°2 x4 SIL'S 8 12 LAE 
veil Or Ul Ob0'9 tc. Ata 
£S1'2 see £ 096: tL = es LEE 
9422 1S¢ £ sor AT TELE“ 
£62'T 022 t 09¢"9 9 re = dd 
o8v33u 4 
sooo SAMI_STNI. EET Osun oad 
pues 03185 Tews Nn onueasy 
Tit UZje20.4 - : so "ON 





(spunod) peo] onuercy 
SS6L ‘Idy—nmyjouozy-o4B YA :10}09g 





102z8 
¢e/LHDIA 


SS6I ‘TE Joquisdeq - ¥S6I ‘tT Ajnf—nnjouozy wos punogyse~, pue njnjouogZy O03; punogyeegy oyjery TeIOZ, Jo ArewuNS 
SNOILVAAdO OIUIOVd—NOISIAIC VASVTIV-OIAIDVd 


‘ONI ‘SAVMUIV GTXHOM NVOIMANV NVd 





$99'I 


IZ 
osussug 


weyAD sioSussseg OL 24 
8809xq —_— si0Zu0sseg 
pue 021835 New ‘sn onusAey 
“SP US po104 jo "ON 

(spunod) peo] onusscy 


SS61 ‘Tady—nyjnjouopy-OAHOT, 3103099 


Lee- 
poedaL 


SS6l ‘Iady [eIoL 
$0928 $$/S0/¢+ 


‘ON eq 
193)14 


SS6I ‘TE Joquiscaq - ~S61 ‘1 A[n{—nnjouoyy wiosy punogjea~, pue NnjouoTY OJUT punogise” oyery, [eI0, yo Arewwns 


SNOILVHYddO DIMIOVd—NOISIAIC VASVTIV-OIdIOVd 
‘ONI ‘SAVMUIV GTXOM NVOINANY N¥d 





> 
bbe'lzp S61 “ARAL [POL 


STP‘El Lie-a 82528 

OIT‘Or Lée- Izsz8 

P6S'ZI £ie-a bISZ8 

prO'el Lée-d L0SZ8 

£99'TT Lic-a OfS28 

£+9'8 £io-@ b2E78 

Ssziel Lée-a LIEZ8 

610'Z1 Lde-d oleze 

erZizZl Lde- £0EZ8 

OLE'EI Lde-a 62128 

esé'sl LLe-d £2128 

PUL Lée-d 22128 

$00'ZI LLE-€1 02128 

elp'el Lée-a SIIZ8 

SSé'sI Lée- elIZ8 

£6811 Lée-d 80128 

£b6'S1 Lée- 90128 

682'bl Léc-a 101z8 

022'91 1e2'St Lie" 9@/NAAAS 

Orezt = LETT £6" — 6I/NAAAS 

£6041 £S6'91 éé€-A  21/NAAAS 

OreZT = £86.21 £4€-d — S0/NAAAS 

OreZt —#BL'ST LLe-d S2/A ATA 

Or8'ZT = SOF ‘bT £Le-a 8I/TATA 

ers'ol = 02S ‘9T £ée-d I/AAIA 

ceest = LLO'ZT Lée- $0/AAIA 

Oz Z4T = SETI £ée-A — 0&/ANUHL 

0291 = Ize 4ée-d  €¢/AHUHL 

002;41 OfZ'bl “ied = 91/AAUHL 

ooziZI = 848°9T 4ee-d = 60/ATUHL 
OrsZT = SBE éée- = 20/AHUHL = $$/£0/5 


(spunod) (spunod) (spunod) ofe88ug ueyAlD sisSussseg OL Da yernyy ‘ON o"q 
peojseg peo] peo] enusasy s899xq sisZucsee gy jo oday 9143113 
oqerpeay [PIOL enusacy [210.1 pue of105 AWS 'n enusacy 

[PIOL euony ‘Wepy U3]a10,7 jo’OnN 

— a ; (spunod) peo] enuessy ; 

SS61 ‘AeWI—SHeAA-N[NjouoTy 1103999 
SS6r ‘Te A9quissegq - PS6I ‘T A[nf{—nynpouoyzy Wi0J} PUNO BAA PUB NMyoOuoTY Opus Punogyseq Iyer, [e307 jo Asewiwing 
SNOILVAddO DOIUIOVd—NOISIAIC VASVTV-OLIIDOVd 


‘ONI ‘SAVMUIV G1XOM NVOIMANV NVd 


S888 
AIAN oO o> 


oD 
. 


THT STIS ISS TY 


OAM OAHHO 
BISSSRS9 


I € 
6t2 
£91 
949 


= 
BES 
ew st 


~ 


B25 
WU 
NANA 


~ 
ARS 
N 








SS6l ‘ACW JPIOL 


82928 
12928 
¥1928 
£0928 
6¢b728 
e278 
SI#Z8 
8028 
10bz8 
0f¢z8 
92228 
€2228 
61228 
91228 
21228 
60228 
$0228 
20228 
2¢/LHOIA 
SI/LHOIF 
80/LHS1A 
10/LHDIF 
92/ANOd 
61/aNOA 
21/anod 
$0/unoa 
82/ANoA 
¢2/OML 
LI/OML 
O1/OML 
f0/OML  $5/90/S 


UeTFAID vg 


siquiseay enw 's‘n 
1830), 





SS6I ‘ABY—nNnjouoZy-oRBAA 2303999 
SS6I ‘Ig J9quieseg - ySEI ‘TE A{n{[—njnjouozy wosy punogyso~, Pue NMjouoTZ] OUy punogyse” ery [eo], Jo Arewung 


SNOILVAGdO O1MINVd—NOISIAIC VASVIV-OldIOVd 
‘SAY AV c JOIMAMV NVd, 8 





> + 


2OZ9rS = EZT'9EH cSb'e6e SS6l ‘aunt sjejoy, 


QozzI —-80'bI 16U‘I Lie-d S2sz8 
Ors'ZT 926" Sse'bl Lie-€ 81628 
O's! —-666'2ZI eeP'IT Lied 11528 
ooz‘zt = «198° S61'6 LLe-@ +028 
a rn OR) LiE- 82E28 
Orszt =I ET Lie-€ 12628 
gse‘Z1 TOP‘ Lie-d PIEZE 
OOz'zE OS'S Li¢-€ 20€28 
O0z‘zE = 60° LiE-€ 1e£28 
Or'st = eA Lie-d 92128 
O6sZt = ST6‘2I Lie-d bziz8 
£SS‘01 Lie-€ 61128 
6b2'ST Lie-€ £1128 
SEO‘ LiE- 21128 
191'bI Li6-€ OLIz8 
SIP'‘OI Li€-@ cole 
£56'91 Ll6-E £0128 
Zve‘91 Lig-@ — €@/NAAAS 
9SP'SI 4ie-@ = 91/NAAAS 
09z'er Zie-&—60/NAAAS 
29S'6 Zig 20/NAAMS 
896'Z1 Lied O@/ HATA 
092'8I Lick VATA 
£10'81 Lie ST/ST 
6ze'EI 4i6-— 80/H ATA 
111‘ 4ée- O/T 
1bS‘ZI “ie L¢/AAMHL 
£26'91 Zi6-A  0@/AAUMHL 
669°9T “ied = €1/AAMHL 
TET 4ie- =—-90/AHUAHL 


(spunod) (spunod) ABU URqTWAID qyesnyjy ‘ON 91"q 
peo, peoy SS jo odéy 343)/3 
aqeyeay TROL enUusAdy puw o81¥> ew ‘s‘n 
(¥10], -uonN “18 pg U8 4010.7 
(spunod) peo-y enueAcgy — ee 
Ssélt ‘ounf{—oye AA-N[njouozy $10}99§ 
SS6I J9quUIs09q - $S6I | Ajn{[—nynjouoyy WOlj puNnog}s9 AA pue niMjouoyy Out punogjzseq IYely, [BJO], jo Ar.wwng 
SNOILVUAdO DIAIODVd—NOISIAIC VUSVIV-OIdIOVd 


‘ONI ‘SAVMUIV G1IYOM NVOIMANV NVd 


























"| 
g 
§ 















































Z86'80S  8SZ'Z9r — 862ZT Oor'oSh 22869 ser‘0s 949 S61 ‘oun{ sjejoy 
ee2'ol 220'C1 SzB'T Z6N'11 802 26b'E £ 06'9 92 9 £é¢-d sz9zg $S/S2/9 
£€2 91 84 SI Oby 80 SI sos t we 6 001 EI Ad 02 Lée-a 81928 © SS/81/9 
£££ 91 $£6 91 SBP Orb 91 £e0¢ £22, el OfT £1 cA cz £ét-a 11928 SS/IT/9 
8Zei41 911'8t O12'T 90691 ZS8'¢ £29'T ‘ Oz¢'1T “2 8 = Lee 10928 = $S/+0/9 
fec'Ol = SEFhL SET 882'bI T1p'2 250'L = s7g‘ol «= SE iS LE“ 9eves $$/92/9 
1£6 91 cre 91 £ $t2 91 168 2 ¥89 IT ah 096 IT ve v2 £ée-ai 6lb28 $S/61/9 
e291 080 41 OPE veZ 91 6h ¢ $81 — O01 £1 bP 02 £6¢-a Zlee8 = $S/21/9 
Ig691 =—sdTTE“OL OEE, zest SEIS 6Sb, cee7zl |= SE SZsLEL sobzs $S/S0/9 
1g6'91 oth 21 sé $89 01 964 1 6gS I 02 OLE £ el c@ Lie-a o¢@zg $S/0¢/9 
(3c) 4 (4.1) Se ziz‘ol 28. SUT a £22'8 sf SI LEE“ LeeeB.-$S/82/9 
Lee £1 SpZiZl $89 190 41 eIlt $65 $ 6 Sbt OT £2 x4 Lit-a €22z8 = $S/¢2/9 
66291 IS€ pl £22, bel PI 628 2 Soft — 062 OI SP S £ct-d 02228 SS/12/9 
1€6‘91 O12 FI £92 I Lbp et 95 1 Ig oi 096 It eg ve éée-d 91228 $S/91/9 
00z'Z1 £¢9 IT OPT £8¢ Il 260 1 $ée a 020 Of 02 82 £ée-a £12z8  SS/bI/9 
1£6 91 £¢Z 91 fee I pip st $92 eof 8&2 O91 21 st <4 £ée-a 60278 + $$/60/9 
£¢2 91 92¢ PI 26$ I £2 cl 966 I £19. Ae $29 OF LE st £it-d 90228  $$/20/9 
46691 FOE = $02 680'ZI “be. 850'9 p oso'ol. «Siok EsCLLE“E 2028 $5/20/9 
ra OF8'ZI 622 SI tSP $22 v1 196 2 $$6 I 4 $S2 O1 £¢ rat 440-4 8 9/LHOIA $/62/9 
a 2 ecezor $80 91 081 $06 ST 6462 6492 £ Ob2 OT vf 91 446° G6I/LHDIA  $$/£2/9 
=) 3 pO00‘Z S66‘ S9Z oge<t = SE 18€, ¢ OOl'st = steSiC<(iti LEAS AI/LHODIA = S5/S1/9 
= 9'Z1  — B6S'ST_ «22 69e'sI «822 LIS'b ¥ Ozer = 42K ALE“ SOALHOIA = $5/80/9 
002'ZI LOL‘9I 226 Sgt'S1 SZ2'e OLb, 0Z Ozb'IT 42 8 4-H 6¢~/LHOIA $S/10/9 
£€Z‘9I “er = £42 OOl'bl = T8FT OLI‘T gt soll “6 61 “é€-H@  €2/ANOA $$/82/9 
662'91 bre'll s¢ 60E'1T e21'T 061 I€ $96'6 se OT dE“ T/NOA = $$/02/9 
£2 91 or tI £68 1SZ ef 6£0 T 261, 02 00S zt It 02 £é6-d 60/ANOA  $5/E1/9 
82e ZI 098 ZI PSP 90P ZI 025 2 2162 62 $6 IT s¢ £2 £2¢-2 20/UNOA  $$/90/9 
1£6 9T 646 91 OLb 6£b OT 0zs € 028 I 4 $80 IT S$ 6 £é€-@ 12/OML  $5/b2/9 
£66 91 $6$ 41 622 99€ ZI 856 ¢ ves 2 4 083 01 02 ce £i6-a tI/OML  $S/21/9 
022'91 t0r 91 Lec £21 91 122 ¢ es I ¥ 088 OI 02 ee £ét-a L0/OML  $S/01/9 
€62'41 SIS ZI 641 9fe ZT 1982 16s ¢ 4 088 OI 02 ee Lét-a I€/OML  $5/€0/9 
(spunod) (spunod) (spunod) peo] osessug ALCU AL UBEIIASD sisZussseg OL oA wey “ON 978g 
peojAeg peoy peoy onusardy $899xq —_——— sisBuessud jo odAy 193/143 
eiquiyeay [P3901 onuaaoy 1230.1 pue of1e5 Ww 's'n enusacy 
[PI0L “uoN ‘IFW ¥3]e104 jo "ON 





(spunod) peo] onusacy 

SS6T ‘oun{[—n[njouoTzy-oFBAA 2302999 
SS6I J9quisceg - ¥S61 ‘Tt Ainf—nmyjouoyzy wi03y punogjsoAA, pues NMjoUoZY OVW punogisey oer], [e}O], yo Asewung 
SNOILVAAdO OIMIOVd—NOISIAIC VASVTV-O1dIDVd 
_ +. 4 4 |. ONL 'SAVMHXIV CTHOM NVOINANV NVG | oa ge Sk 








— 7 = Se PP 


































































































F6P'SbS $1 Z'09r sez'es 626'90b $88‘0r 6vI'TOl $62'91 OST‘8bz ceS = OS9 SS61 ‘Ainf BIOL 
980'ZI 262'S1 816'1 bZe'El thZ Zbe'¢ 60€ 086'8 4% Al £2¢-a ogszg ss/Ie/Z 
OF9 81 Sol el 1012 $00 11 126, $922 ctr $¢89 si SI £ét-a €2S78  $S/b2/Z 
664 FI I2Z'el £19 801 f1 0S02 $02 ¢ srs SIE Z at IZ £2¢-a 91Sz8  SS/ZI/Z 
02291 6S8 FI 689 002'FI £68 162 ¢ LbS SOF 6 a! I¢ 22¢-d 60$28 $S/01/Z 
$62 £1 6ES"Z1 68h 0S0'Z1 $68 06S p 9389 088 01 02 ee £2¢-a 20sz78 = S$/¢0/Z 
OF8 ZI 89r cl 86S'T 02801 $29°7 1s0¢ 02s $c9 p Z SI Z£2e-a 9z£78 = SS/L2/L 
OF9 81 0f0 El c£6'2 86001 £9 I sro? 88r $20'S 6 SI £2¢-a 61fz8 —$$/02/Z 
002 ZI 10¢ Ol z8t‘l 6116 8hZ 106'Z Ofb OF0 S 8 91 L£L0° ziges = SS/e1/Z 
OrE'Zt 6£8'6 SkS'T lees ceo $SZ 06 ss89 91 él 2£2¢- soczg $$/90/2 
006 91 941 91 $9Z L1P‘SI c28 Sét'b #99 OSb'6 St o¢ £2¢-a 6z1zg $$/0E/Z 
Ors ZI 682 91 Sol'z 6S FI 96¢ [ 202'2 90F 06S ‘01 cc 92 £2¢-a P21z8 = SS/S2/Z 
OF8 ZI 8h 1 00£, She FI $29'I 61Z'¢ 962 $s0'8 e ra £ée-@ @z1z8 = $$/¢2/Z 
OF8 ZI pSb cl £222 1896 coh, 1Z$'Z ele sIe9 6 12 L£é¢-2 Zi1z@g = $S/8I/Z 
Or8'ZI 60b'S1 £08, 209°FT Berit 994% £16 S8b'Z 4 6k: Lae SIIZ@8  $S/9I/Z 
002 ZI LLU91 Site 290 £1 Pell 1s0 ¢ £Le 00$'8 IZ 02 £é0-a O1l@g = SS/TI/Z 
022 91 ee2'St FIO | 8IZ'rl OLZ 220'S 168 $£0'8 6 62 £é¢-a 801z8 $$/60/2 
OF9 8I 90281 £96 F 6fZ'el OPI‘T £022 9SP Orbs of 91 £L¢-a £0178 = $S/0/2 
002 £1 ese PI $8. 00S‘ET Z1¢'2 £80'b 18+ SIS‘9 ol Iz £é0-a 101z@8 = $$/Z0/z 
ra 08 41 $92 £1 Ibe b26'b1 Ort’! 682'¢ $62 0066 82 02 LEe-€@ 62/NAHAUS  $S/62/¢ 
oS & ows 006'S1 zes'¢ 89e'2I 656, 99b'¢ 889 SS2'Z 81 4k ALE“ WR/NAAAS = 89/22/24 
“ , 026 91 $81 £1 029. SIs‘9I 000 Z 66P £ 9¢Z 082 OL ra ee Z2e-@ = bI/NHAAS = SS/S 1/2 
826 91 Ihe 21 cSt I 6S2'SI 820° bel 'b 21Z $£86 8I 62 Z£ic-a LO/NHAAS $5/80/4 
$22 6l £€8 81 $61 6£9'81 ZIE¢ PhO ¢ 8SZ 029 6 8I 82 éZe-d = Of/NHAAS = $$/10/2Z 
002 41 bbe SI 216 ef bl PZ‘ 662 'b 629 SLi cA ‘T4 £2¢-d Le7/AAIA —$$/82/¢ 
002 Zt 202 91 9£8 99¢ SI 10r I lob b tt6 ofS 8 61 e@ £é¢-a O2/AAIAL  $$/12/2 
OF9 SI IZ bl 092, Ish PI fip'l 6240'S 646 086'9 22 vA £2070 CI/AALI $S/I/2 
Or9 81 908 IT oz1 1 989 01 622 162 ¢ 9IS Ost 9 02 ol £2E- 90/H ATA  $6/20/2 
002 Z1 12$ II 8272 £82 6 146 ees'I 082 00S 9 I 02 446° S2@/AAUNHL $$/92/Z 
o02e'Z1 829 SI eZob 900 11 099. Ose'T 90F 095'8 ZI $2 Zée- = SI/AMUHL = =$S/61/Z 
OF8 ZT £92 bl 892 ¢ S6P 21 £22 | feZ'1 #S2 S82'6 92 él Z4i46-€ =/AHHHL = $$/21/2 
OFS ZI £S8 £1 90b £ [Sp 01 28S 6£b'T o0¢ $808 02 61 Z4e-d 4 +0/AHAYHL = $$/60/2 
(spunod) (spunod) = (spunod) proy osusseq AQUI UeyAsD « sreBuessegy = OL ey GE hk “ON arg 
prolAvg pro] peo] enusacdy 8902x7 e19Su0ssey jyoodAy 9143}13 
oqeiyeay Te70], onusAcy fAaozlL puy 08189 Tw 's‘n enusacy 
TPI0L, *u0N “IFS U8 4920.4 §0 "ON 
mine (spunod) peo] onuescy 
gs6t ‘Ayn[—oWe AA-NyjnjouoZy 3103999 
SS6I ‘TE Joquis.eg - $561 ‘E Ajn{—nnjouoyzy wos punogiseA, pue NMjouoZ] O7UZ punogyee” Ojery, [BIO7, Jo ArewWUMS 
~a-, 
rd SNOILVAGdO OILMIOVd—NOISIAIC VUSVIV-OldIDVd 
—_ ‘ONI ‘SAVMUIV GTYOM NVOINAWNV NVd 














tar 
x 


0€928 
£2928 
91928 


Ae ANAD 
_— 


£V/LHOIa 
01/LHOIN 
£0/LHOIN 
1@/anod 
$1/aNOA 
£0/ANOA 
0€/ANOA 
927/OML 
61/OML 
Z1/OML 
$0/OML 
82/OML 


OL Os “ON ae 
eiquiteay prog 8» =H S A “onusneue whit 
[8301 “(Fey U24020.4 jo ON 
(spunod) peo] enusacy 
SS61 ‘AM[—n[NjouoFz-oFBAA 2103995 
SS6I ‘IE Jequisceg - $S61 ‘I A[n{—nnjouozy uro1y punogisoA4, pue NMpouoTZy O3Uy puNogyseA Iyer], [BOY jo Areuumng 


tee po SNOILVaadO d1d1OVd-NOISIAIG Vasey bya 


<4 
v 
¥ 
¥ 
¥ 
62 
02 
ve 
6 
¥ 
4 
¥ 
+ 
¥ 





T€Z‘0SS 





cisth 





19'8S 
































SS6I ‘IsnBny [eo J, 
Ovs'Z1 OP8'21 6¢S'E £62'6 $0S 922'€ 162 S22's Ol SI £Z€-a £2628 $$/82/8 
80r's1 ——-OTS‘6 14Z 6£2'6 026, $00'¢ pe 010'S ol + 8 ée-a 0zsz8$S/I2/8 
ooz'zI = 998'TT 26, 6gs'0l =“ 14¥'2 918'Z LLe S6l'S a 6ft0ClUMeS €1S78 $S/bI/8 
OrsZE = 20£'9 Lov'T S02 ZsI £6 191, S62'b ol ef 8 6fée-d 90$28 $$/40/8 
oozZI — EzS'bI ESOT ozs'zi_ OSS 982, 6592 SOb‘6 st de LAE ocezs $S/1€/8 
orezt = «C14 ITE 96ST 898, 2gs'¢ 942 006'9 fl 02 = eed €2ez78  $S/b2/8 
6Is91 = 9S0'ST SEZ Ize'2t SHOT 630‘ 20€ Seh'Z 4t Ol Lee“ 91€z8  $S/Z1/8 
OrsZt = E96'0T £92 00S'8 9SZ, £06'2 10Z 010’ 9 9 86 Lee 60f28 + $$/0I/8 
002 ZI O18 +I 91.2 £9 21 SEIT $962 88E Srl 8 oT £2 £é6-E zog~g + $S/£0/8 
sor'st §=—»«9ze'01 = ONL‘ 929'8 $19 £292 Se 01'S 8 8 <ée-d 82128 $S/62/8 
s0r'st = ZPS'TT = 806, 6f601 B54 b6S'p 208 082‘ || 4 ee: 92izg $S/22/8 
Ore'Zt =» CFO'TE «= SBT $126 210 1S8'Z 282 Orbs or Of <ée-a Izizg $$/22/8 
Of SI écl €1 602 I SIP TT £0r T 898'p £¢8 02E b £1 8 £2€-d 611z8 $S/02/8 
QocZt = 2S6'ST — LbL'Z sovel sb Ses'z 18b S£L'6 wz St Let Pliz8 —§S/ST/8 
OrsZI = GI6'bL_ OS, 6'bI = OS'Z 925‘b $85 $$8'9 1 gg ia ZlIze  $S/eI/8 
OF8 ZT 849 ST £i@1 leh oI eZh 1 OPES L9¢ SblZ Il XA £6-a £0128 —$S/80/8 
OF8 ZT ¥99 ST $642 698 21 £st T oF 964 099 v1 8I £é€-a Solz8 $$/90/8 
80r'sI «= GIT LB. 64501 ISK'T Zev'2 92z¢ 0199 9% 9 8 flea Iglz8$$/10/8 
PE Gt a hd ose‘or = za $68'2 £9b S61'S zl fk Lee" S@/NAAAS —$5/92/8 
a vee 8I 621 81 £96 Z c9L ST ¥bS Z OST 89¢ 001 6 <4 02 Lie =8I/NAAAS $S/61/8 
rm E, oozzt = 21's :1Z'Z OCT = #1Z'2 60E'E Ith StO‘L st 6 fs d4€-A@_—SsUI/NAAAS = $5/2I/8 
OF8 ZI 1¥8 ST 62 I Ol #1 6FS 2 sole 06£ $66 £ 92 4 L464 0/NHAAS  $5/50/8 
002'21 £91 v1 $Z 880 HI Shr I 8£6 F £48 $28 9 81 st £ée-a be/AAIA  $S/62/8 
Off SI oll et £16 902 ZI 988 $02 $ $6, 081 S 3 | rA | £é0-2 4I/HAIN — $S/81/8 
80h 31 IIS 91 9€2 $22 SI 00S 805 'b £211 OF9 6 I¢ 91 ££€-d OI/AAIA  $$/11/8 
oozZI =s-«*NOL'ST = «62, 80r'st 699 £6" 1h6 SOb‘6 sf 42 LAE“ S0/HAIA  $$/¢0/8 
002 41 $82 21 Or ¢ ¢b2'6 88S 958 I Sst $+69 OI £2 446° 627/AHUNHL $5/08/8 
OF8 ZI Ipé cl Of1 2 119'OI $102 8I9 T 89¢ 0199 81 1A! 446-4 @/AAUHL $S/€2/8 
00¢ ZI 612 £1 1€6 € 882 6 98h £9s I 60€ 0£6 9 a ee 446-4 SI/HHUHL  $$/91/8 
4) 240% OO | O9Z‘TT 964 10s‘I eee 022'6 91 8 ft8-E = BO/AUH.L —S5/60/8 
80h 81 9eh eI 66h € £266 866'T 69€ T ObZ 02E°9 2 8 4é6-€ 10/AHUHL $5/20/8 
(spunod) (spunod) (spunod) proy osu38eg AaB ueqAld s10Busssey OL be ie | wyeinyy ‘ON uGq 
peojdeg proy proy onueady $899xq s1oBucsse jo odAL w43I14 
eqeyeay [2104 onusady (S10, pure 08185 Tp ’s‘n onusacdy 
[eo], “uoN “118A U3]220,4 JO °ON 





(spunod) peo] enusrcy 
SS6L ‘ENBny—oHeAA-nyjnjouozy 1107995 
SS6I ‘TE Joquisdegd > #961 ‘I A[n{—nnjouozy uwt0zy punogiseAq pue NNJouoZY OU; puNogyeeA oyery, [e307 yo ArcwwNg 
SNOILVAUdO DIAIOVd—NOISIAIC VASVTV*OIdIOVd 
‘ONI ‘SAVMUIV GTXYOM NVOIMANV NVd 





(718) 








SS6l ‘Isnany jwjioy 





21 


£¢-@ 
Lé¢-d 
£¢-E 
£io- 
L2¢-a 
Zé¢-d 
Zé¢-a 
£é¢-d 
£i¢-d 
2é¢-d 
Z£€-d 
L2¢-a 
£i¢-@ 
2éo- 
£i¢-d 
Lie-d 
£i¢-a 
2i¢-d 
Zée-ad ss 12@/ LHD IA 
242-4 ss *I/ LHD IG 
Zée-d = « 40/ LHDIG 
Ziég-d ss US/ LH OIA 
26-2 $2/anod 
2é¢-d 81/anNoa 
£i¢-d U/anoad 
£i¢-d p0/UN OI 
£2¢-d 82/ANOA 
Z2£-d €27/OML 
Z2¢-@ 91/OML 
ZI 22£-G 60/OM.L §S/E1/8 
92 Zi¢-a Z0/OML  $5/50/8 


(spunod) (spunod) A siaZuasse yeas *o At 
peoy peo] ba a ceive pA day. saan _ 
oqeyeay [Te3I9L onusacy pur of1¥- ews ‘na onusAoy 
[#10], euonN ‘{Teyy U8}010.7 jo°ON 


(spunod) peo enusAcey 
SS6T “WenIny—nmpouopy-oyB AA 210390g 
SS6I ‘Te Joquisdeg - ySEI ‘I Atn{—nynfouozy wosy punog sos, pue NMpouoPZy OU; punogiseq oyjery Teo, Jo Arewuing 
SNOILVUddO OIMIOVd—NOISIAIC VUSVIV-OldIOVd 
‘ONIBAVMUIV CTEOM,NVOIUAWY Ny¥d 


be a at Ee) 


on WH 
-_— = OO 


¢ 
4 
3 
4 
14 
¥ 
4 
$ 


—_ 





eSb'6Lb 120° SS6I ‘sequiajdag jejoy, 


1Zp‘Z1 828'91 Lie-d 62558  $$/08/6 
£6991 920'ST £i¢-a 8218 $$/62/6 
Lbe‘bl 182‘bl £ie- £1S28  $S/8I/6 
69'Cl 10221 £ée-d SS/11/6 
19L'bl bs'tl £é6-a SS/+0/6 
100'S1 SZ1'IT Lie-a $$/92/6 
e19'ZI £20'91 £ie-d SS/12/6 
$Z0'21 $6¢'01 4i¢-d SS/F1/6 
6Zb'LI 991'8 “ie-d $$/20/6 
Sbe'Z1 O1Z tT £de- SS/b2/6 
986'ST esz'el “de-a SS/61/6 
Sor'Zi pIUZI £ie-a SS/L1/6 
P8721 82e'F1 Lie- S$/T1/6 
Z6P'91 94¥'SI £i¢- $S/01/6 
0¢9'sI 16291 Lied S$/S0/6 
brZ'el 2691 £ie-d $S/£0/6 
9¢'SI Z0E'21 Lio-E $S/82/6 
p8e'9l bL8'bI 446 @2/NHAAS —$S/€2/6 
280°41 Ags L4€-€@ SI/NAAMS = $S/91/6 

ZS0'91 LiE-€ = 80/NHAXS  $$/60/0 

£8S'bl £éé-d = 10/NHAAS 

£9e'6I £ie-a I2/AAla 

L681 Lde-a +1/AAlA 

681'91 Lée-d 40/H ALA 

188'ST £do- 1¢/HAld 

1S9'2I 4ée-d = 9@/AH NHL 

968'I1 40-4 = 61/HHUHL 

9¢e'rl 44e-€ = 21/AHMHL 

991'TT 4ée-  $0/AHUHL 

SHOEI | Lit- b2/ANO  $S/S2/6 


pro] ueqAl9 sisZucsevy OL oA yeny ‘ON o1eg 
enueacgy si0Zuesseg yo odA 943)14 
eqelreay onuUeAdy [730.1 pue of185 YAS ‘nN enueacy 
[FI0], -uoN “118A US yo10-4 jo °ON 


(spunod) peo] enusacy 
SS6I ‘sequiaydag—oye sy -ninjouozy 3103099 
SS6I ‘TE Joquiosed - #61 ‘I A[n{—njnjouozy wosy punogisef, pue nMjouozy Oyuy punogisey ouyery, [BIO Jo AreuUNG 
SNOILVYAdO DIAIDVd—-NOISIAIC VUSVIV-O1AIOVd 
‘ONI ‘SAVMUIV GTYOM NVOINANV NVd 














23 
| | 


n NO 
SRESNSSRS 
PAIN 
On 
— 


= 


02 
cz 
I 
6 
6 
I 
8 
Z 
b2 
v 
4 
6 
T€ 
ee 


~“— 


TEST 


(spunod) (spunod) o8esze UeRA siazussse OL yess 
peojseg proy P nevada = 3 Dean beaty 
s1qeipeay Teyoy pues 08185 A'S ‘nN 
[e310] “Wey USpe.0.7 
ee eee 
(spunod) pro] enusa0y 


SS6T ‘19qQuia;dag—njnfouozy-aye AA 3103099 


$Z8S8 
0£988 
£epss 
822S8 
$2928 


102Z8 
8I/LHDIA 
H/LHDIF 
60/ LHDIA 


“ON 
943}13 


$S/60/6 
$$/£0/6 


91eq 


SS6I ‘Te Joquiacag - S61 ‘T Ain[—nynjouoyy wo1y punoqsay, pure N]MJouoFy jus punogyseq oyjery [ejoy, yo Artwuins 


SNOILVAAdO OIAIOVd—NOISIAIC VASVIV-O1dIOVd 
ONT 'SAVMAIV aTHOA NVOISaWV NVd 





I8h'TS 


$09‘68b 


606'91 Ses‘91 


00221 
002‘Z1 
00221 
022Z'91 
0zZ'91 
028'41 
0zz‘91 
OF8‘ZT 
66281 
182'81 
SS8'ZI 
£00'81 
002'Z1 
00241 
Ove'ZI 
00z'Z1 
Ob2'Z1 
002'Z1 
Ove'ZT 
002'41 
002'41 
Ov8'ZI 
Ove'ZI 
0z¢'81 
002'41 
Lev‘ LI 
002'Z1 
OF8‘Z1 
£02‘Z1 
0z2'9I 


Z1d'bl 
8S2'91 
6IS‘SI 
Bee'ol 
6lP'el 
029'Z1 
Z80'91 
028'S1 
£0S‘81 
ZEE'81 
061‘81 
626'81 
$26'SI 
Z1¢‘€l 
80S‘IT 
896'C1 
Zbl'tl 
692'ST 
9g8'EI 
£1991 
62591 
St0'el 
£28'€1 
188°Z1 
ZOe'¢I 
Zee'Zt 
86S'ST 
820'91 
pse'Zl 
£6991 02 


(spunod) (spunod) o8ussuq AIBA ueqAtD s19Zusseuy OL oa 
peoAvg peoT $s0oxq si9Zu0seed 
o1quiyeay 1810, pur o31e5 ew ’s'n enusacy 


[etoL 


"(ye UBypo.0.47 jo 'ON 
i (spunod) peo] onusacy inci 


SS6I ‘1990}9O—OHVAA-NNOUoTY :10399g 


£é0-E 
££E-e 
£ét-a 
£20-0 
£é¢-d 
£é¢-d 
£ce-d 
££¢-a 
££¢-a 
£é¢-d 
£é¢-1 
£é¢-d 
L£ée-a 
£é¢-a 
£é0-d 
£(¢-a 
£é0-a 
££¢-d 
£2¢-d 
££¢-a 
££¢-d 
£ét-a 
£2¢-a 
£2¢-d 
££0° 
£ée- 
£2¢-a 
££¢-a 
£é€-€1 
££¢- 
£@¢-a 


qyess 
Jo Oddy 


SS61 ‘39q019O [PIOL 


£2668 
02568 
fi1sss 
Z0SS8 
8z1S8 
92158 
1Z1S8 
61IS8 
PIISs 
clISs8 
ZOIS8 
SOISs 
Of1S3 
Ofezs 
YAY AS 
91£28 
60£28 
c0e¢s 
$2/A NIN 
8I/ANIN 
H/ANIN 
¢0/ANIN 
¢27/AAUHL 
$1/AduHL 
OV/AAMHL 
£0/A0 UHL 
67/ANO 
227/ANO 
SI/ANO 
80/ANO 
10/ANO 
*o 
wats 


$¢/82/01 
$S/12/0l 
$¢/+ri/0l 
¢¢/20/01 
66/62/01 
$S/22/01 
$¢/2z/0l 
$¢/02/01 
6¢/S1/01 
6¢/€1/0l 
¢¢/80/01 
¢¢/90/01 
$S/10/01 
¢s/1£/01 
6S/¢2/01 
SS/ZI/01 
$s/0l/0l 
$¢/¢£0/01 
$$/92/01 
$S/61/01 
¢¢/Z1/01 
¢$/S0/01 
$$/$2/0l 
$S/8t/0l 
$S/TI/01 
$$/+0/01 
$$/62/01 
$¢/22/0l 
$s/SI/0l 
$$/60/01 
$¢/20/01 


o1"g 


SS6I ‘TE Joquioseg - -S6T ‘IT Aln{—nynjouozy wo1y punogysoA, pue nnjouozy O}uUs punogiseq ery, 1230, Jo Ascwuing 


SNOILVUAdO DIMIOVd—NOISIAIC VASVTV-DIdIDVd 
‘ONI ‘SAVMUIV G1IYOM NVOIMANV NVd 








pes‘OLe | ~~ §S6T {4990190 [BIOL 


£98'Z1 ossss $$/0¢/01 
1£S'6 €z3sg $$/€2/0L 
$09'Z1 91858  $S/91/0I 
b19'01 60858  $S/0I/0L 
826'6 z08ss $$/Z0/01 
ZZe'El 829S8 $$/82/01 
£l2'€l 1298  $S/12/01 
8h0'0I pI9ss $$/PI/0l 
280'91 £0988  $S/Z0/01 
$26'6 Szpss  $S/SZ/0I 
02S‘E1 8Ibss $S/8I/01 
£804 IIpS8  $S/TT/O1 
Z1Z'2 pOrS8 —$S/+0/01 
645'S1 92zs8  $S/92/01 
6SZ'bI 61268  $S/61/0I 
Z56'bL zizs8 $S/21/01 
161‘¢1 $0zs8  $S/S0/01 
986'11 : 62/XIS $S/I¢/0I 
668'6 Zz/XIS  $$/b2/0L 
£9401 SI/XIS  $S/Z1/01 
+268 80/XIS  $$/01/01 
02021 10/XIS  $$/¢0/01 
91e'Sl £7/ANOA $$/0€/01 
262'E1 02/ANOA = $$/22/0I 
eL'sl f1/aNOA  $S/S1/01 
eéb'2l 90/aNOA $$/60/01 
ee2'sl 627/aNOA $$/T0/01 
Lee'21 , S7/OML  $5/22/01 
95201 8I/OML  $$/02/01 
981'C1 U/OML  $S/€1/01 
829'6 PO/OML  $5/90/01 


(spunod) (spunod) (spunod) peoy ueyyAlD siaZuessug yey ‘ON arg 
peolévd peo] peo] enusady jo odAy, 345}14 
orqelseay TeIoL onusrcgy [HO L pue 03185 eA Ss 'N 
fF19.L uony [Te USj940,7 
(spunod) pro-y onuesoy 
SS6I ‘19G0}9O—NN[OUOFY-9He AA 310399 
SS6I ‘IE Joquisdeq - pS6I ‘I A[n{—nynjouoyy uroly punoqgysoA, Pue NMjouoZy O,UJ puNogysey oes, [BIO], Jo Azewwng 
SNOILV4ddO OIAIOVd—NOISIAIC VASVTV-OLdIOVd 


‘ONI ‘SAVMULVY GTXOM NVOIMANV NVd 
| A 4 A 





(724) 











orqeypeay 
an 


£6¢'Crb 
os9'el 
OFZ ZI 
8se'rl 
86S OL 
LOv 91 
ClO el 
20291 
see's 
+19°E1 
Sol‘9l 
orr'Z1 
ofZ'St 
681 
660'¢ l 
6f2 ST 
LS¢'bl 
Crs‘el 
118‘2Z1 
Pre'el 
208°E1 
0S8‘9I 
SZI'ST 
£0f'I 
PE3'el 
986'SI 
60¢ 21 

















"Ds + - pt ee eS . / - so Uk OO oC ? 
2 



































6£5'89€ 9F0'%h £2L'86 126'ST SEB‘ 112 est co SS6T ‘JOqUIZAON [PIO], 
level 991‘ 026'¢ 0s9 $89‘ ]  ) Se 2A esse $S/S2/1I 
$82'11 9ST I Sloe £08 O1F's cl A £ée-d Z1SS8 $S/81/11 
tbZ'el ore I th. ¢ $9 020'8 Ol 82 £ée-a OIsss SS/TI/II 
L6L'¢1 irl OL1€ 0¢2 O8b 6 el ee £2¢-a £0SS8 $S/P0/TI 
b7s"b1 1Z0$ eth 909 Sle 9 6 IZ L£ée-a SZtsg $$/92/TI 
S16'e1 8812 812s oth 0409 IT 81 ££6-d ezis8  $S/P2/TI 
890'SI 062 1 £L0$ IpZ 096 2 PI x4 ££¢-d SIIS8 SS/6I/IL 
OES'ST #09 2189 Of 0£9 £ 61 st L£L¢-a 9TIS8 = SS/ZT/TI 
28e'Z1 S16, FZ6P tcp 0209 I 81 ££€-d IlIsg = SS/2I/I1 
622'Fl 6ct I tsZ¢ ££8 OZ¢'Z 81 st £ée-d 601S8 Ss/OI/II 
9oo'st — SSH'Z 182'¢ S£6 SoP's d ce Lee tOIS8 —SS/SO/TI 
See 21 Ish sib 86h StS 9 8 54 £éE- 201S8 = $S/£0/I1 
eZ$ 91 6¢¢ | 628 ¥Sl O9¢ TI Ig 2 £2¢-d £2€z8 $S/82/11 
860°2 Ost | bZb'e t2e OS1'Z 0 Ol £Z¢- Ozfz8  SS/IZ/II 
+96 6 £9r 12S2 092 0299 bl 81 £ét-d €lez8  $S/PI/T1 
sss'21 $$, erl'2 86b 091°6 o¢ 2 éé¢-f 90f¢8  SS/Z0/II 
S221 bZ1 1 606 ¢ eth 0179 91 4 £Le-a 627/ANIN  $$/0€/11 
c82'01 606 £82 ¢ 90€ 082'S Ol él £2¢-d 22/ANIN  SS/€2/T1 
POr'Il 816, 99£'¢ Ore 028'9 st SE 4dE-L Ss ST/AININ = SS/9I/II 
688'TT £9 1 Shee c6P $80 4 ST 61 £2¢-d 80/ANIN  $S/60/11 
£62 +1 06f ¢ 0f9 2 ese Ozh 8 el 82 £ét-d 10/ANIN  $S/Z0/II 
bb's 1eL'T 9b0'Z $85 $89°s 8 61 éée-d 6¢7/AHAHL  $S/62/T1 
662'6 9S T 96£ 2 c£9 Ss9oP $ A | Lied 1@/AMUMHL = $S/22/11 
866'6 Z PS1'Z ete 010'9 st tk LZE-E PIAL SS/ST/I1 
SZ 21 £b8. 099 T Z6S 089 6 91 of 4ée- = LO/AAUNHL = $S/80/11 
92h 6 eztl 92F I 2S $sz9 el ra | Zée-d = =If/AMUHL = $S/10/11 
£92 11 £82 OPS Z 18h Osh 2 $ o¢ £it-d 927/ANO $S/22/11 
ees II ZT Sth 929 $129 IT IZ £2¢-d 6I/ANO = $$/02/11 
8298 800'2 Z1€‘l £05 S$8'b 9 4t Lee 21/HNO_ $S/€1/11 
clz el a 6tZ 1 Zs $996 st Ig £ie- SO/ANO  $$/90/TI 
proy ose23ugq ALVUTAL ULTIAID ss08ussseg OL bey | yeas “ON 918q 
onusAsy $$99xq —_—_—_—_—_——- s19Bucssvg jo odAL wsLA 
1810, pure o31e9 UeA Ss ‘An onusacy 
“Ie U3]9-04 JO "ON 





(spunod)} proy onueacy 
SS6I ‘ISQUIZAOAT—OHEAA-N[NJOUOT] 103995 


SS6I ‘TE J9quieoeg - PS6T ‘TI Ajn{—nynjouozy wio1y punogs2A4, pue NMjouozy jut punoqiseq oyesy [ewoy, Jo Arcwuing 


SNOILVHYAdO DIMIOVd—NOISIAIG VASVTV-OldIDVd 
‘ONI ‘SAVMUIV GATXOM NVOIMANV NVd 











_ 
_ 


SS6I ‘JOqUIBAON [eI], 


ce 
14 
£ 
¥ 
cz 
6 
14 
6 
¥2 
6 


ALVUTIA UeyAlD si9Zuassvg 
peojdeg ——— 
e1qelway pue oF105 New ’s ‘nN 
12101, ‘qe UBpo04 
(spunod) peo-y onussey 
SS6I ‘JOQUIDZAONT—NyN[OUOPT-aye AA $10}99§ 
SS6I ‘IE 19qwiss9q - eS61 ‘T Atnf—njnjouoyxy UOJ} PUNOGWSIAA PUB NN[OUOPZyY OJUT puNnogysey” Iyjery [ej}Oy, jo Arewuwing 
SNOILVUAdO DIAIOVd—NOISIAIC VASVIV-OIdIOVd 


‘ONI ‘SAVMUIV GTYOM NVOIMANV NVd 





120 
[726] 


(726) 


CZS‘9Fl SOP soe SS6] ‘oquuaAoN Moy, 





















































pS'h1Z £88'812 Iz6'b 996'E12Z t08'2p £88 ¥¢ 0 

62601 99¢'IT 29S F08'0I 9122 Sbb'T 0 0+9'9 91 91 £ée-a £0958 = $$/Z2/T1 
64601 e20'll 909 Z1S Ol C82 OOI T 0 Sel 9 KA 6 £2e-d £1988 SS/PI/II 
64601 BSZ'I1 0 8SZ'T 897'Z 0zE 0 0298 K4 8I 220-2 T1968 SS/TI/TT 
$6E'Z1 ceZ'21 ore 6 21 6S$ F Sie 0 SIS 2 $I 12 éée-a 909S8  $$/90/II 
f12'11 02911 ce 868 II OIZ1 £8, 0 $806 £2 él £2e-d $09S8 SS/P0/II 
998°0T $6021 0 $60 21 1f6, fh € 0 OlbZ ce 4! £ie-@ 62bS8 —$$/62Z/TI 
f16‘0L 6£9 O1 0 6£9 01 ber T 002 Z 0 $669 IZ el £é6-4 c2rss = SS/zz/II 
62601 Ore'lT Ore 900 11 8412 £08 0 $208 $2 $I £Ze-a SIbss SS/SI/IT 
£16 01 $95 OF £18 L¥L 6 els t $28 0 Or Z ec vl £éo-a 80PS8 $S/80/II 
646'01 €20'1l 0 £20 11 F0F I 606 0 $128 12 I2 £é¢-d 10rS8 = SS/TOIT 
62601 06€ OL Lee £91 OL Bhs ¢ 74% 0 OF29 La 91 £é-€L £2zssg  $S/E2/I1 
982'Z1 £68 21 S8P clb 21 cr ¢ Sse 0 Stes 6l IZ ££o-@ 60268 $$/60/I1 
222.11 6soIT = 8 eZb tl dsb'¢ SZe, 0 019'Z IZ 91 | Le 20288 $$/Z0/11 
78801 661 IL 0 661 II UX A4 882 1 0 OST Z 1X4 él é¢-d 2I/XIS_ = SS/PI/II 
S19'21 S25 £1 0 $25 €1 OPS 2 Fr6 I 0 $806 $2 61 £é¢-a SO/XIS $$/Z0/IT 
£16 01 Ose II 0 OSE II Orel SIs T 0 $65 8 62 et ££¢-d O/UNOA $S/2t/11 
Sse'7l 69b'IT £81 982 IT $26, 19bE 0 006.9 | 02 £20-U £0/UNOA  $S/90/11 
626'01 50S a 810'II 909'I £86 0 SSb'8 ze ia 2a 2e/OML — $S/$2/11 
6£6 OL 29S IT 6b T ety ol S6¥ | eze t 0 SOS Z 2 el £e- 1O/OML  $$/€0/11 
(spunod) (spunod) (spunod) peo] oses8uq ALVA urTJAID sigZusssey OL oa wWeypy ‘ON avg 

peojAeg peoy] peo] enusady 8$99xq si9Zuesseg joodsy 143)14 
oqeeay TeIOL enusady 1210p pue of1e5 lew ‘’s‘n enusacy 
TeIOL “u0oN “118 gy U8}2404 jo "ON 





(spunod) peor] onusacy 
SS6T ‘AAQUIDAON—NNjOUOZY-OAHOY, 2103995 
SS6I ‘Ig Joquieseg - ~S6T ‘I Atn[—nynjouozy wosy punogiseAA, puv NNjoUoTZZ OpUy punogiseg oyesy, [YIOL, Jo Arewung 
SNOILVYAdO OIMIOVd—NOISIAIC VUSVTIV-OLIIOVd = Sas 
‘ONI ‘SAVMUIV GATXYOM NVOINANV NVd 



























- : : 
8 267965 Id'Sb ORTH bBSIb (06 Z'EF del'bIt = Sou'8 ss Se9'eez 89 Zhe SGT “FOGUIBITT THIOL 






































Orezt = ZEU'TE = (EBTT 1b€'6 6£E'T 824 $26, ooze 4 a Lie-@ 6zss8 $$/0¢/Z1 
Ore'zt = EOL. $9 $04'6 6L1, ze £6E'T O82 be kL“ zessg  $S/Ez/zl 
002 ZT $20 21 £8p 8eS IT 6IT 2 646, SIZ'T $28 Z 4 st £L6-a Sissg $S/9I/21 
OF9 SI I€1 OF 8672 £28 €1 eZ, bZ1 2 £Stl 0186 tf 14 ££€-a 80558  $$/60/2I 
Ors'Z1 = Zee‘ 162, 1OL'st = POT 900‘b 9LL. 042.4 4t 8k Lee 1ossg $$/20/2T 
00z2T = GZEXTT. «= SOG'T plb'6 e1S‘T g19'¢ 8£0'T Soe'e 6 y £ie- OftSs  SS/TE/2T 
bZ6'81 866'E1 66E'E 66501 8292 Sée'¢ 9SZ Obb'b S 1 8 gta 82188 $S/62/21 
002 £1 £889 $81 20v9 ce 688 ¢ 122 0921 é 4 L£L€-a €21S8 $S/P2/2l 
P26 81 1£06 £€6 $60.8 SST. 9412 £6 0£9'S 6 8 £é6-a I2isg = $$/22/21 
062 61 £62 02 $6202 1Z0T £20 € ae 002 91 18 0 ££o-a StIssy $S/81/ZI 
O¢S SI $82 ST 8tz £p0 ST eel 0198 ros I 082 b Ul cl £é¢-@ 91IS8 SS/ZI/2I 
04281 $28 cI eee 26F £1 196 SE¢ 2 19Z sesh el 6 ££¢-a bliss ss/ST/2I 
O6z'61 =: 9EL'TZ 9eZ'IZ SSE. 9£6'b Sbz. ooz9r «=—s«sdB®—s—“‘iéi £l€-@ IlIssy  SS/11/2T 
Ors ZT ££6 oT se 868 PI veel ces fb LOT $29 £ cz ST £é¢-a 601S8  $S/0I/21 
OZ7'8t = dbS‘ZT S68 Zs9'91 «EG bb's OLE. 006'9 el 02 ée-a Z01S8 $$/80/2I 
OF¢ 61 Ore BI 602 LET 81 9b2'1 eee S 690 T 00S OI I¢ 0Z ££€-d ZOISss §$S/£0/21 
oes'st  g9S'er = ed, geg'zl 6, Ost‘ zsb 00'S 8 1 86 Lee o¢Iss $S/10/ZI 
OP8'Z1 €1Z'0l = 680° p21'6 89S'¢ 9ee'T SbS 629'¢ | tie-a Szézs $$/92/21 
O8‘ZI 8262 826.2 19¢'¢ 08S. ZZ coe'e 6 p Ld6-E 8lezs  $S/61/21 
4 = Ors'éI  SsO'sT —-_-#98'2 p2'Z1 GOT 999'¢ pz, st2'9 6 Lie- It€z8 $$/21/2t 
| 068°Z1 OPl'St 9e4 vit PT S€z 6£9. OST ¥ 09¢ 6 Iz $2 £££-a r0Ezs —$$/S0/21 
E, 00221 SOP = SEZ O4S'2 894 rep’ £@b St0'8 02 €2  Zé-€@ £@/ANIN  SS/82/21 
OF8 I 0066 brs 950 6 £92 6th, 6$6 S6E 2 x4 a Léo-a O¢/ANIN  $S/I2/2I 
Or'Zt 1601 Sr. 9090'S SFB. 9€2'S 169 628'8 8 St gée-&@ eI/ANIN SS/PI/2I 
Ore'ZI 991'bl 950°C OLL'IT b82'T 206'¢ beS 068'b | £i¢-a S/ANIN  $5/20/21 
02°41 986 2 26P, $6P 2 988 66 T vs, S6S 6 eI 4i6-€ 9@/AHUNHL = $5/22/21 
Ore'ZI 6S9'FT 810'S 1¥9'6 O1z, 6th, LO1'T $882 66 6k AKE-A— GI/AANHL = 85/02/21 
OrsZ1 = 988°ZT 182'T sorot = £8 £92 9LL $58'8 9¢ 64k LEE" CI/AAUHL = SS/E 1/21 
Ors ZT 200 £1 $66 2 800 PT ZIUT 8E0 ¢ £82 040 6 92 81 Zée-d SO/AHYHL $$/90/21 
Ore'ZE = 19°ET e19'eL —- 26S'E 988'S 098 Sz'¢ i 6 £é€-d ANO $S/S2/ZI 
OF8'ZI goz'ol 22, 1POOT = OST 2162 poll $9¢'b or | (eee 41/ANO = $5/81/21 
OF8 ZI £69 21 Is T $8I It 0£5 I 690 € 996 08S $ ST A | £ée-a H/ANO  SS/TI/21 
$26 81 Iss ZT 1601 OOF OT 4902 9EZ'E OZ OSr OL 02 0€ Lit-d £0/HNO  $S/+0/21 
(spunod) (spunod) (spunod) peo] ofesseg £183) UBzAID siozussseg OL bey: | wey ‘ON eq 
peojAeg peo] pro] enusacsy $892x7q siaZuesseg jo odAy qs 
oyqeyeay 18104 enusaey TeI0L pue o3185 EW ’S ‘AN eonueasy 
[2104 -uoN ‘pep Uspa10.4 JOON 





(spunod) peo] enusscy 
CS6I SISQUIDDI9q—OHEAA-NN[OUOPFY 210}99g 
SS6I ‘TE Jequiaceg - HS6T ‘I A[n{—njnouozy wioly punogyseA~, pue NNjOUoTY OUT punogiseA oyesy [e}OL jo Arewuwung 
SNOILV4ddO DIAIOVd—NOISIAIC VASVTV-OLdIOVd 


aes SONI 'SAVAMUIV GTNOM NVOIMEMV NYG | 





~ 4 





9SS‘92¢ £81662 262'8 16062  —- #9599 Ilb'b9 9¢9 oge'ssT Zoe 3 2ZE CS6I ‘Jequuasaq, jeloy, 





















































002Z'41 10'TT 8e¢ £0S'01 PS0'b $z8 62 $6S'S 25 I £éo-a ogoss §s¢/1e/2I 
$£0 81 c£Z O1 OPT 988 OL 198 2 961, 14 SZ8'£ x4 ST £00-a $z9sg  $$/92/2I 
Org'Z1 882 91 802 08 SI IST 640 0 Ose 9 Iz Ol £ée-d £7968 $S/¢2/ZI 
216 £1 OSb £1 9SZ 002 91 982 £ ees ¢ c9 028 6 él 82 L£ée-a 91958 $s/9I/2I 
1p6 £1 622 SI $Z pst st £L0¢ Sbe'S cz 0189 él ai £2¢- 119S8  $s/TI/2I 
902 81 S¥9 81 $02 OPP 81 S85 b cory €¢ 09¢'6 lz ve £é¢-tl 60958  $$/60/2I 
1+6 21 et 91 622, tbl 91 $92 ¢ ¥29S 62 S22'Z 02 st £it-a zo9ss §—$$/£0/2I 
2231 9NZT (ORT 9091 —- 90"E £812 92 oso «= 2th 90bS8 5/90/21 
4so'6t = HOOT (ES SrZ'91 £16. 9068 b Seb‘L IZ Sk deed Izessv — $S/I2/21 
sel‘or = OIE'6T (LL erl'6l = -2s2'9 £8b'S 62 SLe'Z Ol $2 éé¢-d pIzsg  $S/SI/Z1 
£00'81 24891 92¢ 91S'9I 198'Z 8S2'S £ 06¢'8 pl 9% LEE Zozss — $$/40/21 
— 2b6 41 LOP £1 PSP £6 91 06£ b 9Z1'S £ O8t'Z v2 él £6-d ogzss ss/10/ZI 
NI B p£0'81 +6621 14S eZb'Z1 ZeL'2 £90'T 821 00S‘8 i 02 éde-a 41/XIS  $$/02/2I 
N 042 81 £06 81 £06 81 feb 00S‘2 v2 09T'ZI s¢ <4 £20- £0/XIS  $$/S0/2I 
mE, ovezt = e021 E2041 —0F'2 LIS‘Z 0 o'zt Sse 2 “ee SI/NOA  $S/ZI/21 
$Z6'81 $9E 81 tte 121 81 ts6 er" 0 Se7e'll 6 se £é¢-d 80/ANOA  sS/0I/2T 
£20'81 8r8'81 8r8'81 102'¢ Leb'p 0 Ott «= 9A LO/NOA = 88/£0/21 
221'8t 9er'ZI 616 £0S°91 $66°S 06S'T eZ 006'8 ce 02 = Ade“ 90/OML  $$/80/2I 
(spunod) (spunod) (spunod) peoy ose82eg AAV TAL uRyAjD sraZuosseg DL 4 yenyy ‘ON nrg 
peojseg peo] peo] enusasy s$s90xq suoSuesse gy joodAy 143]14 
eqeeay ye1oL enusacy 1810, pur o81¥d rw 's’n onusAcy 
[210.L -uonN ‘We U8j210,.4 jO°ON 
(spunod) poy onusacey 
SS6T ‘IOQuIs.Eq—NN[OUOFT-9yB AA 110399 
SS6I ‘TE Joquiszeq - PS6T ‘1 Ajn{—nynjouozy wo1y punog ssp, pue nynjouoyy O3Uy punogysey oyesy Te}0,Z, jo Arewuimng 
--- = - SNOILVUSdO DIAIOVd—NOISIAIC VUSVTV-OldIOVd 
‘ONI ‘SAVMULV GTAOM NVOIWANV Nvd 
R 
ct 
_ 





123 


[729] 


999'EZI 
Ozb'IL 
Ozb'LI 
Ozb'IT 
eb2'11 
92211 
OgF LI 
O8P' II 
Ozb'IT 
£98°L1 
6e1‘ZI 
OzF'TI 
Ozb'1I 
OZv'LI 
Se0'ZI 
p22 
(spunod) 
proud 
orqelpeay 
Te39L 





£00°191 
Lsv'll 
982'6 
002'11 
£10‘01 
€88'I 
287'01 
Ze1'0l 
652'8 
900'ZI 
PIS‘Z1 
962'8 





901°Z 





$£9 
6fZ'€ 


aa 


£02, 
sie'z 


Z 


(spunod) 
peoy 


onusagy 
-uoN 











106'EST 





ésb'l 
1198 
002'IT 
8129 
£88'TI 
28201 
$96'6 
6S2'8 
£08'TI 
661'01 
962'8 
+0S'6 
SzS'0l 
£88'ZI 
962°21 


peoy 
enusacdy 


[HIOL 











11P'0¢ 

















090'0€ Ofh'e6 0S2 7202 
L£9¥'2 0z¢ 0£9'8 $2 8I 
819'T 86S'T $6€S el a 
SiF'l 046 SIf6 $2 12 
v9l'l OFS Z S9S'2 II 
$06'1 694, 0126 ae 4) 
F10'¢ SZ e ozs ¢ 6 8 
289'¢ el 022'9 zl SL 
Z11'2 ZZ, SZb'S z Ss 
g£9 S2e'6 Ste" 9 ¢ 
861'Z Ore SS9'Z o¢ Zl 
889'2 80S'T 090'b 1 + 
b0e'2 0s0'2 Ost's st OL 
286'1 88 SsP'8 ve él 
ard LEZ $2€ 8 SI Sz 
666 £28 ¢ OLb Z 8I 8 
o8usseg Arey UeyIAID = sueBuesseg «=OOL Od 
8892x7q s19Zu0se8 
pur of185 Hw °Ss ‘nN onueacy 
‘ey Usyo10.4 J0 “ON 





(spunod) peo] enueaey 
Sc61 ‘JaquisdIaq—nNjouo}py-OAHOT, 1103999 


££¢-a 
£é¢- 
£it-@ 
£ée- 
£2¢-d 
£éo-d 
£2¢-a 
£2e-E 
£e-d 
£ée-a 
£é€-d 
£ée-a 
£ie-a 
£é-d 
£ie-d 


yes 
je eday 





S56] ‘sequiasad |vIOL 


g19S8 
é2rs8 
62¢S8 
£1S8 V 
Elrss 
82zS8 
1ZzS8 
$2/XIS 
ZI/XIS V 
OI/XIS 
22/anod 
£27/OM.L 
02/O0M.L 
t1/OML 
627/OML 
ON 
993}14 


Ss/81/2t 
$$/22/21 
$$/02/21 
Ss/e1/21 
Ss/et/el 
$S/82/2l 
Ss/T2/el 
$s/92/Z1 
$s/21/21 
gs/21/21 
$S/¢2/e1 
$S/2e/z1 
$¢/22z/21 
SS/S1/Z1 
$$/10/Z1 


vq 


SS6I ‘Ig A9quieseq - -S6T ‘I A[n[—nnjouogzy wo2z punogyse~, puke ninjouoPy OjUT punogyaey” oyyery, [e}OL, yo Arewuing 
SNOILVUYAdO DIMIOVd—NOISIAIC VASVIV-DIdIOVd 


‘ONI ‘SAVMUIV GTXOM NVOIMANV NVd 





124 
(736) 


[736] 


Exhibit BCN R 200 
Page 1 of 1 


NARRATIVE STATEMENT ReEtaTeED To 


Exuisit BC R 200, 210, 220 


Exhibits BCR 200, 210, and 220 relate Pan American’s 
1955 San Francisco/Seattle-Tokyo mail volume, by months 
and by direction, to Northwest’s unused available capacity 
on flights as operated and as estimated for operations via 
Shemya. 

These exhibits are identical in form to Exhibits BC 20, 
21 and 22 and incorporate the data set forth in Exhibit 
BC-23. They are similar in content with the following 
exceptions : 


(1) Pan American’s 1955 mail volume reflects only the 
San Francisco/Seattle-Tokyo through mail. Exhibits 
BC-20 and 21 shows the total pounds of mail carried 

_ by Pan American between Honolulu or Wake and 
_ Tokyo which includes Los Angeles-Tokyo through 
mail and local mail. 


(2 


—— 


Northwest’s unused available capacity is the differ- 
ence between total available and revenue load. 
_ Unused available capacity reflected in Exhibits 
BC-20, 21 and 22 was reduced by the non-revenue 
load carried. 


. Pe ee eee ee <e 
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Exhibit BCR 200 
Page 1 of 1 


Approximate Percentages of Pan American’s 1955 Mail Volume 
That Northwest Had the Capacity to Carry on Flights 
Operated During 1955 


Westbound Eastbound 


As Operated As Estimated As Operated As Estimated 
via Cold Bay via Shemya via Cold Bay _—via Shemya 


60-80 % 100%* 100%* 
100* 100* 
100* 100* 
100* 100* 

80-100 100* 
100* 100* 
100* 100* 

100* 
100* 
100* 
100* 
80-100 80-100 


For the period 
January-June 40-60 100* 100* 


For the period 
July-December 60-80 100* 100* 


For the period 
January- 
December ... 40-60 100* 100* 100* 


* And over. 


** Actual operations during this month were conducted via Shemya. 


Source: See Exhibit BCR 21. 
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Oral Argument Material 


[963] 


THE PROPOSED “EQUALIZED” RATE 
REQUIRES PAN AMERICAN TO CARRY PRIORITY 
TRAFFIC AT A LOWER RATE THAN ANY OTHER 


Comparative Net Yields For Various 
Types of Traffic, San Francisco-Tokyo, 1955 


Yield Per 
a 
PaSSENGERS' 
PUES CRBS assert cncecsssiccvecnacncsianmeananiceinatlandatua 79.10¢ 
BPONIONS piccetee enc eens al cen 63.83 
Carco 
Average (Including Specific Commodity 
SUI peetcer cette eerie: ce a a 44.85 
DRGEP $5 BOGS coccinea “OE 
PBS 2 BL E10. eee nO nee a ae te 52.68 
ul Bes Re Gg se St ae a ce ee 45.67 
Mam 
PAA Wequested Fate. xccciccetcccccscsceres 45.20 
eB Proposed RAG ccccccmnpeccneuepneies 35.26 


1 Yield per passenger ton mile computed at 87.5% of one-way fares at average 
weight, including free baggage allowance of 215 pounds for first class and 
200 pounds for tourist. 


2 Based on U. S.-Tokyo experience for year 1955. 


Source: Pan American’s Current Passenger Fares and Cargo Rates; 
CAB Official Route and Mileage Manual. 
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THE SO-CALLED "EQUALIZED" |SERVICE MAIL RATE 
, | ENABLES THE POST OFFICE TO SHIP SAN FRANC!ISCO- 

v TOKYO MAIL FOR $271.56 LESS PER TON ON PAN AMERICAN 
THAN ON NORTHWEST AND CONNECTING CARRIER 

> DESPITE THE 930 MILES GREATER DISTANCE 


| 
| 


#2,629.78 PER TON 


@ GearTvce 


ee ne 
Sie aN 
IS BAN FRANCIECC 


NWwa ——— 
Connecting 
Corrier eee 
| 


PAS _ 


WAKE € 6,688 Mires / 
42,358.22 PER Ton HONOLULU 


FOR CARRYING THE SAME MAIL: 
NWA ANO CONNECTING CARRIER 


ti, 
42,629.78 ft 


a, 


$2,356.22 Pa — 
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REPLY BRIEF FOR PETITIONER 


I 


It is important that the Court have in mind certain 
basic facts which the Government’s brief treats obscurely 
or not at all: 


1. It was the Government which compelled Pan Amer- 
ican to fly to Tokyo by a route 1,600 miles longer than 
the route flown by Northwest Airlines, despite Pan 
American’s repeated application for permission to fly the 
shorter route. 


2. It was the Government which compelled Pan Amer- 
ican to carry the mail at a rate 11.18¢ per ton mile less 
than Northwest, although Pan American made clear that, 
unless it was fairly compensated for carrying the mail, 
it preferred to devote the limited space on its Tokyo 
flights to other higher paying traffic. 


Oy 


3. It was the Government which determined that Pan 
American should be paid for this compulsory service on 
a basis which is necessarily noncompensatory, not just 
for the West Coast-Tokyo mail, but for all mail service 
performed by Pan American for the United States 
Government. 


There is no dispute as to the first two of these three 
fundamental facts. Since the third does appear to be 
in issue (see Government Brief, pp. 10, 18), it warrants 
further comment. 

In essence, the Government Brief seems to assert that 
it is not enough for Pan American to show that the rate 
under review is noncompensatory for the United States- 
Tokyo service and for the Pacific Division, but that Pan 
American must further establish that its total compen- 
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sation for earrying United States mail is noncompensatory 
(p. 18). While we do not agree with this, we need not 
debate the matter, since it is clear that, under the Board’s 
procedures and standards, Pan American’s total compen- 
sation for the transportation of United States mail is 
necessarily noncompensatory. 

The Board has fixed four separate service mail rates 
for Pan American—one for each of Pan American’s four 
operating divisions. Three of them (for the Alaska, 
Atlantic and Latin American operations) provided an 
amount of mail pay which the Board regarded as exactly 
fair and reasonable—i.e., it covered costs and provided 
a 99 rate of return on invested capital dedicated to the 
carriage of mail. None of these service mail rates con- 
tained any ‘‘excess’’ profit. When the Board came to fix 
the rate for the fourth operation—the Pacifie Division—it 
again determined the amount of mail pay which would be 
exactly fair and reasonable—and then ordered payment of 
a lesser amount. The Board’s own ealeulations show that, 
on the basis of 1955 traffic, Pan American’s Pacific 
Division mail pay is $814,000 a year below a fair and 
reasonable rate for services rendered (Tr. 582). This 
necessarily results in total compensation for all mail serv- 
ice performed by Pan American which is less than fair 
and reasonable on the standards established by the Board 
itself. 

There is equally little merit in the Government’s fur- 
ther argument that in any event Pan American is guaran- 
teed a fair return on its over-all operations by the subsidy 
provision of Section 406(b) of the Act. A first and suffi- 
cient answer is that this contention ignores the provisions 
of Reorganization Plan No. 10 and the over-all statutory 
scheme governing the transportation of U. S. mail by air, 
under which the Board must establish service mail rates 
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at a level which will provide the carriers with fair and 
reasonable compensation for the services performed 
(Initial Brief, pp. 18-19, 40). A second is that while the 
statute authorizes the Board to establish a subsidy that 
will yield such a return, there is no evidence that it has 
done so. Certainly for the period since October 1, 1956, 
when the Board reopened Pan American’s mail rate, it is 
in no way clear that any deficiency of service mail pay 
will, in fact, be made up with subsidy. While petitioner 
has asserted that continuing subsidy is required—as the 
Governinent Brief states (p. 19), the Board has not pro- 
vided for any such subsidy in its periodic estimates and, 
as recently as November 18, 1957, the Board’s staff has 
asserted in a brief, in Docket 7902 (p. 37), that ‘‘based on 
most recent operating data, there is substantial likelihood 
that the final mail rate will be a subsidy-free rate’’. It is 
the Board, not Pan American, which will control what 
will happen.* 


II 


Not one decision cited in the Board’s Brief upholds a 
noncompensatory rate under the circumstances of this 
case. 

The cases cited in the Board’s decision were already 
distinguished in our Initial Brief (pp. 20-25). The few 
additional decisions cited in the Government’s Brief are 
equally inapplicable. It is necessary to comment on only 
three of them, cited at pages 12-13. 


a) Railway Express Agency v. Civil Aeronautics Board, 
—— U.S. App. D. C. ——, 243 F. 2d 422 (C.A.D.C. 1957). 


*The Government’s further argument (p. 19) that failure to award sub- 
sidy “will constitute a finding that petitioner’s operations, viewed in their 
entirety and including service mail pay, are yielding an over-all fair return” 
is not only based on a highly debatable premise, but overlooks the constitu- 
tional and statutory requirement for compensatory mail pay. 
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This is just one more decision concerning voluntary rate 
reductions like the many discussed on pages 20-22 of our 
Tnitial Brief. It holds that a carrier may voluntarily 
establish experimental air freight rates which do not fully 
meet all costs of transportation, despite objections of a 
competitor. The issue raised was whether the rates in 
question were ‘‘illegal as unfair and destructive competi- 
tive practices,’ and it was in this context that the Court 
noted that ‘‘there is no inflexible requirement that rates be 
calculated on a fully allocated cost basis’’ (243 F. 2d at 
4925). This decision in no way supports a below cost rate 
for compulsory mail service. 


b) Hudson and Manhattan Railroad Co. v. United 
States, 313 U.S. 98 (1941). In a per curtam opinion the 
Court sustained a determination of the Interstate Com- 
merce Commission which authorized a fare increase from 
6¢ to S¢ on a service from New Jersey to downtown New 
York and disapproved the increase to 10¢ proposed by 
the carrier. The decision of the Interstate Commerce 
Commission, 227 I.C.C. 741 (1938), shows that the railroad 
operated two services between New Jersey and New York 
City, one a short line to downtown New York and the 
other a long line to uptown New York. The downtown 
line was profitable, the uptown line was unprofitable, and 
the aggregate net income insufficient to provide a fair 
return. The fare increase was proposed only for the 
downtown line, with the intention of generating enough 
profit from that service to provide the carrier with a fair 
return on its total operations. This case is clearly dis- 
tinguishable on the facts, since there was no question that 
the S¢ fare fixed by the Commission produced more than 
an adequate return for the traffic to which it applied. 


ce) Passenger Fares and Surcharges, 214 I.C.C. 174 
(1936). This was the first comprehensive investigation 
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made by the Interstate Commerce Commission of the 
nationwide passenger fare structure. The Commission 
found that the railroads had been suffering severe losses 
in their passenger business, and ordered certain reduc- 
tions of fare in the expectation that this would produce 
additional net revenues. The Commission found that the 
lower rates would produce larger aggregate. net revenues 
on all traffic; there was no question of the added volume 
of passenger traffic displacing other higher rated traffic, 
as there is here. The railroads accepted the Commis- 
sion’s determination. 

Here in contrast, as pointed out in our Initial Brief 
(pp. 35-36), there is simply no evidence to sustain the 
Board’s finding that, looking at the totality of its traffic, 
Pan American ‘‘obtains greater net revenues under an 
equalized rate than under a ‘cost’ rate’’ (Tr. 1043-1044). 
The statement in the Government’s Brief (p. 22) that 
“‘the evidence utterly refutes’? any suggestion that ‘‘the 
mail resulted in off-loading other traffic’’ is seriously mis- 
leading. The portion of the record referred to (Tr. 296- 
311) deals only with a handful of extra flights, and not 
with Pan American’s basic daily roundtrip flight between 
the United States and Tokyo. As to these flights, the 
record shows (Tr. 707-729), as petitioner has stated (Ini- 
tial Brief, pp. 5-6), that during the period from April 
to December, 1955, 83.7% of the total available load was 
utilized and 22% of the total poundage carried was U. S. 
mail. Examination of the detailed reports of each flight 
contained in the record reveals many occasions on which 
loads were 95% and more of available capacity. The 
Government would be sorely lacking in candor were it 
to deny that under these circumstances the U. S. mail 
which Pan American was compelled to carry necessarily 
and inevitably displaced other traffic. 
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The insinuation (pp. 22-23) that although the gross 
vields from other classes of traffic were 127% to 224% 
of the vield on the non-compensatory rate established for 
U. S. mail (Initial Brief, p. 35), the net yields might not 
be any higher, is also misleading. Admittedly some costs, 
such as food service and sales commission expense, are 
incurred in the carriage of passengers but not in the 
carriage of mail. However, such extra items of expense 
do not come close to making up the difference between the 
mail rate fixed by the Board and Pan Ameriean’s yield 
from other categories of traffic.” 

The Government Brief is also misleading in stating (p. 
23, footnote 20) that ‘‘petitioner’s contention goes only 
to the year 1955, when it admits that unusual conditions 
prevailed’’. Although the record does not contain detailed 
flight by flight analyses for any period after 1955, stipu- 
lated reports (Tr. 238-47) make clear that passenger 
and: cargo traffie increased substantially after 1955, and 
that there was even Jess unsold space on Pan American’s 
flights after than during 1955.** 

Assuming, without in any way conceding, that the 
Governinent could lawfully fix a non-compensatory rate 
for the carriage of U. S. mail if this would result in the 

* The Government's statement (p. 23) that the mail rate which Pan American 
seeks “is only about 13% higher than the rate here on appeal” is wrong arith- 
metic. As against a rate of 35.26¢ per mail ton mile between San Francisco 


and Tokyo provided by the Board's order, Pan American seeks a rate of 
45.2¢—some 30% higher. 

** These reports (CAB Form 2788) are filed for March and September of 
each year, and show available space and traffic carried over various route 
sectors, one of which is the sector east of Tokyo. A summary of these reports 
shows that Pan American’s revenue load factors, for the Tokyo-East sector 
were as follows: 

March, 1955 
September, 1955 
March, 1956 
September, 1956 
March, 1957 
September, 1957 


Inter-governmental restrictions have prevented Pan American from increasing 
the number of flights operated over this period. 
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carrier earning more on its total traffic than at a com- 
pensatory mail rate, the Government clearly carried the 
burden of establishing this condition, and the cases cited 
in the Government’s Brief (p. 22) are in no way to the 
contrary. Equally clearly, the Government did not dis- 
charge this burden here. 

Moreover, as pointed out in our Initial Brief (pp. 35-36), 
this entire claim of benefit to Pan American is irrelevant, 
because the law leaves the decision whether or not to 
earry a particular category of traffic at a noncompensatory 
rate in the carrier and not in an administrative agency. 
Northern Pacific Railway Company v. North Dakota, 236 
U. S. 585 (1935). 

The Government (p. 15) also seriously misconstrues 
United States v. Jones, 336 U. 8. 641 (1949). As stated 
by the Supreme Court, 336 U. S. at 662, the basie issue 
there was whether certain figures before the Interstate 
Commerce Commission ‘‘should be taken as determinative 
of costs and thus of fair and reasonable rates or whether 
those computations were rightly taken by the Commission 
as merely tentative estimates or approximations, applicable 
in the initial stage of rate determination * * *’’. The 
Court held the latter. Here there is no issue with respect 
to the Board’s determination of Pan American’s costs. 
The trouble is that the Board decided that the Post 
Office could pay Pan American less than the amount so 
determined. 


Ii! 


The Government’s argument (pp. 16-17) that the rate 
under review is supported by the Board’s authority to 
fix class mail rates is also clearly untenable. This pro- 
cedural provision does not supersede the requirement in 
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Section 406 of the Act that the rates must be ‘‘fair and 
reasonable’”’. 

The statement in TWA v. Civil Aeronautics Board, 336 
U. S. 601, 606 (1949), ‘‘that the uniform rate for the class 
is an important regulatory device’’, must be read in the 
light of the immediately succeeding explanation of the 
reason, that ‘‘a uniform rate forces carriers within a given 
class to compete in securing revenue and in reducing or 
controlling costs.”’ The rate here established for Pan 
American performs no such function. Pan American’s 
unit costs were already lower than Northwest’s, its higher 
total costs for hauling mail from the United States to 
Tokyo were due to a cireuity forced on it by the Govern- 
ment and wholly beyond its control, and the revenue in 
question was revenue which Pan American did not want 
at a noncompensatory rate. 

Any power on the part of the Board to establish classi- 
fication, moreover, must be subject to the qualification that 
the classification shall be reasonable. The classification 
here established by the Board patently is not. 

A: proper class consists of a number of carriers whose 
economic characteristics should permit them to function 
at approximately the same level of costs. Here the 
‘‘class” consists of two carriers—Northwest Airlines, 
which was permitted to fly to Tokyo over the shortest 
possible route, and Pan American, which was compelled 
to operate over a route 1600 miles longer. Despite 
Pan American’s more economical operations, its much 
longer route inevitably created cost per ton of mail 
far above that of Northwest. No conceivable amount 
of competitive energy or efficiency on Pan American’s 
part could avoid this. A ‘‘class rate’’ fixed at North- 
west’s level of cost thus inevitably provides less than 
fair and reasonable compensation for Pan American. The 
statute gives no authority to establish such a ‘‘class rate’’. 
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IV 


The Government has also failed in its effort to answer 
Pan American’s contention (Initial Brief, pp. 25-30) that, 
whatever the situation if the rate here were one for non- 
Government traffic, the order under review deprived Pan 
American of its constitutional right to ‘‘just compensa- 
tion’’ for service ‘‘taken’’ by the Government. 


This contention rested on three key cases: 


(a) Northern Pacific Railway Company v. North 
Dakota, 236 U. 8. 585 (1915), which held that in determin- 
ing cost of transportation, not just direct but also allo- 
eated costs must be considered. 


(b) United States v. New York Central Railroad Com- 
pany, 279 U. S. 73 (1929), which held that reasonable com- 
pensation for compulsory mail service ‘‘is a constitutional 
right’’; and 


(c) Kimball Laundry Co. v. United States, 338 U. S. 1 
(1949), which held that in determining the amount of 
compensation for a taking by the Government, ‘‘the ques- 
tion is what has the owner lost, not what has the taker 
gained’’. 

The Government’s brief ignored the two latter cases 
and referred to the first only in a different context. 

Actually, the Government admits that Pan American ‘‘is 
entitled to just compensation for the transportation of the 
mail’’ (p. 15) but, in reliance on Baltimore & Ohio Rail- 
road v. United States, 345 U. S. 146 (1953), denies that 
this is to be tested by considering only the specific rate 
under review. Instead, the Government contends that Pan 
American cannot prevail with its constitutional argument 
unless it shows ‘‘that its rates ‘as a whole’ do not ade- 
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quately compensate it for its ‘over-all. services to the 
public,’ either in terms of mail pay or its total revenues, 
on an over-all system or on a division basis’’ (p. 18). 

We have shown in our Initial Brief (pp. 24-25) that 
Baltimore & Ohio does not have the broad scope attributed 
to it'by the Government. In essence, that case involved 
only minor adjustments to the rates established for a small 
segment of one class of non-Government traffic. Here, 
as is clear from the basic facts outlined above (pp. 1-2), 
the rate under review necessarily compels Pan American 
to carry all United States mail (a major part of its busi- 
ness) at a less than compensatory rate. No such question 
was presented or considered in Baltimore & Ohio. 

The Government does not and cannot deny that the mail 
rates established by the Board, considered on an over-all 
basis for Pan American’s total operations, are inadequate. 
Instead, it argues that this is immaterial because Pan 
American has failed to show that its total earnings, in- 
eluding revenues from non-mail traffic, are unreasonably 
low. But this ignores the constitutional requirement that 
the Government must pay for what it takes—it cannot 
lawfully look to the passenger or shipper to pick up the 
tab. Nothing in Baltimore & Ohio, or in any other deci- 
sion, even suggests that it may. 


Vv 


Even if, as the Government contends, the Board does 
have legal power to establish a noncompensatory rate for 
the compulsory carriage of U. S. mail, provided the rate 
is ‘‘reasonable’’, which we deny, the record here would 
not support such a finding. 

One ground on which it is asserted that the rate is 
reasonable, is that it benefits the Government. We agree 
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that the use of Pan American’s service by the Post Office 
Department provides ‘‘greater flexibility in the mail ser- 
vice’’ (p. 20), but this is a reason for, not against, a com- 
pensatory rate. We concede, also, that in a narrow sense 
the Government benefits from paying Pan American as 
little as possible, but this obviously does not provide legal 
support for paying less than a compensatory amount for 
services rendered under compulsion. 

Benefit, if anv, to Pan American, likewise fails to pro- 
vide a proper legal basis for a noncompensatory rate. We 
have shown above (pp. 5-6) that the Board’s finding to 
that effect is without support in and contradictory to the 
record, and that Northern Pacific Railway Co. v. North 
Dakota, 236 U. S. 585 (1915), makes clear that the deci- 
sion whether to carry traffic at a less than compensatory 
rate rests with the carrier, not with Government. 


VI 


As to Pan American’s claim (Initial Brief, pp. 13-14, 
41-44), that at the very least it must be paid the equivalent 
of San Francisco-Seattle mileage, the Court will note that 
the Government does not oppose this on the merits. Its 
sole defense is that the record is not complete enough to 
permit an accurate determination of exactly how much 
Pan American should be paid (pp. 24-26). 

The pertinent facts and considerations on this point are 
summarized in Pan American’s Initial Brief (pp. 6-7, 41- 
44). The Government consistently forgets that this was a 
proceeding to establish a rate formula—not a suit on a 
contract or a quantum meruit. There is simply no showing 
that once the Board established the correct principle, the 
Post Office Department would not be able to work out a 
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reasonable application of it. As to the Government’s final 
suggestion that 


‘if and when petitioner can make an adequate evi- 
dentiary record on the matter, it can then, of course, 
institute a proceeding for a rate adjustment”’ 


(p. 26), 


it is callous, indeed, after Pan American had tried to 
obtain the detailed facts from the Government (Tr. 373-74) 
and, when this failed, supplied the best available estimate, 
for the Government to suggest that Pan American should 
lose three years of pay and start over in a new proceeding. 
At the very least, Pan American would be entitled to a 
remand in this proceeding, with instructions to the Board 
to complete the record in any respect deemed necessary 
by the Court. 


Respectfully submitted, 


Henry J. FRIENDLY, 
Rosert G. Barnagp, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 
Of Counsel: 


Exrau ScHort, 
Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 















